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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.”” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecesssary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 


Ill 
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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 9315) 


In re BAY STATE ICE CREAM COMPANY. AMA Docket No. M 1-1. 
Decided September 29, 1964. 


Underpayment to Producers—Contributions to Handler— 
Statutory Authority 


The market administrator’s disallowance of petitioner’s deductions of “con- 
tributions” from payments to producers as not properly chargeable to 
producers pursuant to section 1001.66(a) of the order is in accordance 
with law and the petition is dismissed. 


Mr. Carl H. Amon, Jr., Boston, Massachusetts, for petitioner. Mr. Reuben 
Hall, Boston, Massachusetts for intervenor. Mr. John G. Liebert, for 
respondent. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601, et seq.), instituted by a petition filed 
June 25, 1963, and amended August 12, 1963, by Bay State Ice 
Cream Company, a handler under Order No. 1, as amended, issued 
under the act and regulating the handling of milk in the Greater 
Boston, Massachusetts, marketing area. The amended petition 
challenges the disallowance by the market administrator for the 
order of deductions by petitioner during March, April and May 
1962, from its payments to producers for milk received under the 
order as improper and not properly chargeable to producers. 
Respondent filed an answer to the amended petition September 
6, 1963, upholding the action of the market administrator and the 
charges to petitioner resulting therefrom as in accordance with 
law and the terms of the order. The New England Milk Producers 
Association requested and was granted leave to intervene in this 
proceeding for the limited purposes specified in section 900.57 
of the rules of practice (7 CFR 900.57). 
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An oral hearing was held before John Curry, Hearing Ex- 
aminer, Office of Hearing Examiners, United States Department 
of Agriculture, October 1, 1963, in Montpelier, Vermont. At the 
hearing, petitioner was represented by Carl H. Amon, Jr., of 
Hale and Dorr, Attorneys at Law, Boston, Massachusetts, and 
respondent was represented by John G. Liebert, Office of the Gen- 
eral Counsel, United States Department of Agriculture. After 
the hearing, the parties and the intervenor filed briefs. On July 2, 
1964, the hearing examiner filed a report recommending that the 
petition be dismissed. Petitioner filed exceptions to the hearing 
examiner’s report. 


FINDINGS OF FACT 


1. Petitioner, Bay State Ice Cream Company, is a corporation 
organized and existing under the law of the State of Massachu- 
setts whose principal office is located at 121 Randolph Street, 
North Abington, Massachusetts. At all times pertinent herein, 
petitioner operated an ice cream manufacturing plant at Abing- 
ton, Massachusetts, and plants at Chelsea and Bradford, Vermont, 
where it received milk from producers and was a handler regula- 
ted by Order No. 1, as amended, issued under the act and regula- 
ting the handling of milk in the Greater Boston, Massachusetts, 
marketing area. 


2. During December 1961 and January 1962, Dwight A. Beebe, 
petitioner’s president, had a series of meetings with W. P. Davis, 
manager of the New England Milk Producers Association, a co- 
operative association of producers which represented a number of 
producers delivering milk to petitioner’s Chelsea plant, with re- 
spect to the continued operation of the plant. Beebe then sent a 
letter dated January 29, 1962, to Davis and a letter to all pro- 
ducers delivering milk to the Chelsea plant, dated January 29, 
1962 as follows: 


Dear Mr. Davis: 


Referring to our conferences of Tuesday, January 24 and 
Friday, January 26, also to further conversation regarding 
this situation with Mr. Whitney of Northern Farms on Sun- 
day, January 28, we have definitely decided that there is no 
justification for operation of our Chelsea plant when we can 
buy cream in the open market for approximately $4.00 under 
what we can produce it at our Chelsea plant. 











BAY STATE ICE CREAM COMPANY 1045 
Cite as 23 A.D. 1043 


Therefore, as I told you last Tuesday, the deadline of Feb- 
ruary 16, 1962 will be the closing date of our Chelsea plant 
until conditions are more favorable to re-open. 


We will, however, do everything we can to assist your 
association in the handling of your members’ milk until you 
can make other arrangements. 


With further reference to this situation, I am enclosing 
a copy of our letter to Northern Farms. 


Dear Patron: 


The enclosed is a copy of a letter to the New England Milk 
Producers’ Association regarding the present situation with 
which we are faced. As the N. E. M. P. A. and Northern 
Farms are the sales agents for most of our producers, we 
feel that they will provide you with a market for your milk. 


Producers who are not members of an association are to 
consider this a notice that we will receive no milk after 
February 15, 1962 until further notice. 


It is with extreme regret that we are forced to close our 
plant, for all that we ask of your association is that we are 
to be allowed to buy our milk on the same basis as most of 
the co-operatives are buying their milk. 


Prior to February 15, 1962, the cooperative transferred the milk 
of its members from petitioner’s Chelsea plant to a plant in 
Bethel, Vermont. Approximately 38 producers continued to ship 
their milk to the petitioner’s plant at Chelsea. 


3. Richard D. Aplin, market administrator for Order No. 1, 
as amended, was informed by Owen Rouse, petitioner’s manager, 
of petitioner’s intended proposal to the 38 remaining producers 
delivering milk to the Chelsea plant to deduct 25 cents per hun- 
dredweight from payments to such producers for use of petition- 
er’s cans in delivering milk to the Chelsea plant as a condition for 
continuing to receive such milk there. By letters dated February 
16 and March 6, 1962, the market administrator informed peti- 
tioner of his views with respect to such proposal, as follows: 


Gentlemen: 


By telephone today Mr. Owen Rowse advised me that you 
will present to your remaining producers at the Chelsea plant 
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a proposition that as a condition of your receiving their milk 
on and after March 1, the producer will be required to de- 
liver the milk in cans furnished by your company and to sign 
an authorization which reads as follows: 


“T do hereby authorize Bay State Ice Cream Company to 
deduct 25 cents a hundredweight from my milk for the 
use of their cans to deliver milk to the Bay State Cream- 
ery at Chelsea’. 


This letter is to confirm my statement on the telephone to 
Mr. Rowse that there is a question as to whether the terms 
of the Boston order permit you to make a deduction of 25 
cents a hundredweight in this situation. Section 1001.66 (a) 
provides that in making payments to producers the burden 
shall rest upon the handler making deductions from such 
payments to prove that each deduction is properly author- 
ized and properly chargeable to the producer. In my view, a 
charge of 25 cents a hundredweight for the furnishing of 
cans is clearly excessive in relation to the cost of this service 
and, therefore, may not be properly chargeable to the pro- 
ducers. 

Since we have not had a situation of this type in our experi- 
ence, I am taking up the matter with the Milk Marketing 
Orders Division in Washington. I shall advise you as soon 
as I can as to our view on the propriety of this deduction. 
Meantime I would appreciate your sending me an exact copy 
of the authorization form being signed by the producers, 
together with a list of the producers who have signed the 
form and the dates upon which they signed. 


Gentlemen: 


This will confirm and restate what Mr. Karp told Mr. 
Rowse on February 27 at their conference in this office and 
by telephone on March 2 regarding your proposed deduction 
of 25 cents a hundredweight from your Chelsea producers 
for the use of cans supplied by you. 


I informed you in my letter of February 16 that, in my 
view, the charge of 25 cents a hundredweight for the fur- 
nishing of cans is clearly excessive in relation to the cost of 
this service and, therefore, might not be properly chargeable 
to the producers. I also told you that I was taking up the 
matter with the Milk Marketing Orders Division in Washing- 
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ton and would advise you as soon as I could as to our view 
on the propriety of this deduction. 


As Mr. Karp informed Mr. Rowse, the Milk Marketing 
Orders Division has now advised me that it concurs with my 
view that a charge of 25 cents a hundredweight would be 
excessive and, therefore, would not be properly chargeable 
to producers. The statement of opinion by a producer as to 
the reasonableness of the charge is not considered as con- 
clusive. 


Accordingly, this letter will constitute official notification 
to you that any charge by Bay State Ice Cream Company for 
the use of its cans in excess of a rate which this office deter- 
mines to be reasonable will be considered as not chargeable 
to the producer; and that we shall issue underpayment find- 
ings to you to the extent that the excessive deduction results 
in payments to a producer which are below the applicable 
minimum blended price for the month. 


If it wishes to do so, Bay State Ice Cream Company may 
submit data in support of a claim by it as to what would be 
a proper charge for the use of its cans and such data will be 
taken into consideration by this office in arriving at a deci- 
sion as to what would be a proper charge. We shall be willing 
to outline the kind of information which you might be re- 
quested to submit in the event that it becomes necessary to 
make a determination as to what would be a proper charge 
for the use of cans furnished by you. 


Petitioner did not take the proposed 25 cents per hundredweight 
deduction for use of its cans but continued the 5 cents per hun- 
dredweight deduction therefor which had been in effect for a long 
period of time without objection from the market administrator. 


4. Petitioner sent a letter dated March 19, 1962, to the pro- 
ducers delivering milk to its Chelsea plant, which letter reads as 
follows: 


Dear Patron: 


I enclose herewith photostatic copies of two letters Bay 
State Ice Cream Co. has received from Mr. Richard D. Aplin, 
Market Administrator. These letters are dated February 16 
and March 6, 1962 and relate to the charge of 25 cents per 
ewt. for furnishing cans. 
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You will notice that in the March 6th letter Mr. Aplin 
states that a charge of 25 cents per cwt. is excessive and can- 
not be properly chargeable to producers. 


The basis for the deduction of 25 cents per cwt. is the auth- 
orization signed by you on February 17, 1962. In this author- 
ization you also stated that you considered that the can charge 
of 25 cents per cwt. was “just under existing marketing 
conditions.” 


In view of Mr. Aplin’s decision and disallowance of the 
charge of 25 cents per cwt., and of market conditions that 
presently exist and the unfavorable competitive position in 
which we are now placed, Bay State Ice Cream Co. is now 
forced to advise you that it will not receive your milk at its 
receiving plant in Chelsea after April 15, 1962. We sincerely 
regret having to make this decision. However, we find that 
we can buy cream and milk at a lower price from other con- 
cerns due to their being placed in a favored position. 


Subsequent to March 19, 1962, representatives of petitioner held 
further discussions with some of the producers involved. Counsel 
for petitioner prepared a form letter addressed to petitioner for 
signature by each of the producers involved and such letter was 
distributed for signature and was signed by each of the approxi- 
mately 38 producers delivering milk to the Chelsea plant. Sub- 
sequently, a substantial number of additional producers signed 
this form letter and their milk was then received by petitioner. 
The form letter reads as follows: 


Gentlemen: 

I have received your letter dated March 19, 1962. 

I will have no market for my milk if your plant in Chelsea 
is closed as a receiving station except those plants that are 
located a longer distance with large hauling charges. 

I wish to make a contribution to Bay State Ice Cream Co. 
in order to secure the continued operation of your receiving 
station in Chelsea as it is the only profitable market for my 
milk. 


Until further notice will you please deduct the sum of .20 
cents per cwt. from my milk check as my contribution toward 
your expenses in order to assure the continued operation of 
your plant in Chelsea. 





eee 


a gg a g ——— 
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In some letters signed by producers the word “Chelsea” was 
stricken and the word “Bradford” was substituted therefor, 
indicating the point of delivery of the particular producer’s milk. 
Also, some letters authorized the deductions mentioned therein 
to be effective March 1, 1962, and some authorized the deduction 
effective April 1, 1962. 


5. Petitioner deducted the 20 cents per hundredweight deduc- 
tion from payments to producers for milk received from some 
producers during March 1962 and from all producers for milk 
received during April 1962, depending on the effective date for 
deduction stated in the producer’s signed form letter. By letter 
dated April 20, 1962, the market administrator requested peti- 
tioner to furnish specific information with respect to the deduc- 
tion involved and on May 11, 1962, the market administrator sent 
petitioner the following letter: 


Gentlemen: 


Audit of your producer payroll for March 1962 shows that 
you made a special deduction of 20 cents a hundredweight 
from your milk payments to your producers on all milk re- 
ceived from them at your Chelsea, Vermont, plant in that 
month. This deduction is labeled on your payroll as being 
for “Signed Contributions”’. 


A signed letter from each of the producers from whom 
you received milk in March has been made available for ex- 
amination by our auditor at the office of Mr. Carl H. Amon, 
Jr., your attorney. It appears clear that by means of this 
letter each of your producers has authorized this special de- 
duction, since the letter requested you to take this deduction 
as the producer’s “contribution toward your expenses in order 
to secure the continued operation of your plant at Chelsea”. 


However, Section 1001.66(a) of Federal Milk Order No. 1, 
regulating the handling of milk in the Greater Boston mar- 
keting area, provides that any deduction from a handler’s 
payments to his producers must also be properly chargeable 
to the producer. It is my conclusion and ruling that a deduc- 
tion for the purpose above stated is not properly chargeable 
to any of your producers. Therefore, I enclose an Underpay- 
ment Notice, No. 6597, showing a total underpayment of 
$1,178.07 to your producers for March milk because of this 
deduction. 
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Please note that you are required to correct this underpay- 
ment by making appropriate payment to each of your pro- 
ducers, not later than June 20, 1962, of the additional amount 
due them. 


Petitioner ceased taking the 20-cent deduction May 16, 1962, and 
no similar deduction has been taken since that time. Subsequently, 
the market administrator sent petitioner an underpayment notice 
for the month of April 1962 in the amount of $1,950.34 and for 
the period May 1-15, 1962, in the amount of $1,083.20. Petitioner 
has not paid these amounts or the amount listed in the underpay- 
ment notice for March 1962. Petitioner did not discontinue re- 
ceiving milk at its Chelsea plant during any of the period in- 
volved herein or at any time. 


6. During March, April and May 1962, Order No. 1, as amended, 
read, in part, as follows: 


§ 1001.61 Final payments. Each pool handler shall make 
payment for the total value of milk received during such 
month as required to be computed pursuant to § 1001.50, as 
follows: 


(a) On or before the 20th day after the end of each month, 
to each producer at not less than the basic blended price per 
hundredweight, subject to the differentials provided in 
§§ 1001.63 and 1001.64, for the quantity of milk delivered 
by such producer; 


§ 1001.66 Deductions from payments to producers. (a) In 
making payments to producers as required by §§ 1001.60 and 
1001.61 (a), the burden shall rest upon the handler making 
deductions from such payments to prove that each deduction 
is properly authorized, and properly chargeable to the pro- 
ducer. 


7. Section 8c(5) of the act reads, in part, as follows: 


Milk and its products; terms and conditions of orders. In 
the case of milk and its products, orders issued pursuant to 
this section shall contain one or more of the following terms 
and conditions, and (except as provided in subsection (7) 
of this section) no others: 


(A) Classifying milk in accordance with the form in which 
or the purpose for which it is used, and fixing, or providing 
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a method for fixing, minimum prices for each such use classi- 
fication which all handlers shall pay, and the time when pay- 
ments shall be made, for milk purchased from producers or 
associations of producers. Such prices shall be uniform as 
to all handlers, ... 


(B) Providing: 


(ii) for the payment to all producers and associations 
of producers delivering milk to all handlers of uniform prices 
for all milk so delivered, irrespective of the uses made of such 
milk by the individual handler to whom it is delivered... 


(C) In order to accomplish the purposes set forth in 
paragraphs (A) and (B) of this subsection, providing a 
method for making adjustments in payments, as among 
handlers (including producers who are also handlers), to 
the end that the total sums paid by each handler shall equal 
the value of the milk purchased by him at the prices fixed 
in accordance with paragraph (A) of this subsection. 


CONCLUSIONS 


Section 8c(5) of the act (7 U.S.C. 608c(5)) authorizes, in an 
order issued pursuant thereto, a requirement for the payment 
of minimum prices by handlers for each use classification of milk 
received from producers. Such requirement is in keeping with 
and is, in fact, the “immediate object of the Act.” Stark v. Wick- 
ard, 321 U.S. 288, 291 (1944). Further, it is apparent from a 
reading of the enabling provisions of section 8c(5) that the mini- 
mum prices to be established in an order issued thereunder are 
to be uniform as to all handlers, subject to adjustments not here 
pertinent. Section 8c(5) (A) states so specifically while section 
8c(5)(C) requires this result by providing for a method for 
making adjustments in payments by handlers “to the end that 
the total sums paid by each handler shall equal the value of the 
milk purchased by him” at the minimum prices established in the 
order (emphasis supplied). In addition, section 8c(5) (B) (ii) 
provides for “the payment to all producers and associations of 
producers delivering milk to all handlers of uniform prices for 
all milk so delivered, irrespective of the uses made of such milk 
by the individual handler to whom it is delivered,” subject to 
adjustments not here pertinent (emphasis supplied). 
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The Greater Boston, Massachusetts, order is in accord with 
these statutory mandates or authorizations by establishing and 
requiring the payment of uniform minimum prices by handlers 
to producers for milk received by them from producers. (See 
sections 1001.50, 1001.51, 1001.52, 1001.60 and 1001.61.) The 
order contains a scheme whereby each handler pays for milk 
subject to regulation under the order at minimum class values 
or prices, differing according to the use he makes of such milk, 
while producers receive a uniform or blend price based upon the 
total value of all milk used by all handlers under the order. Each 
handler pays his own producers at the uniform price and then, 
through adjustments with the producer-settlement fund kept by 
the market administrator, brings the total he has paid to pro- 
ducers up to (by paying into the producer-settlement fund) or 
down to (by receiving money from such fund) the total he is 
required to pay at class prices. In effect, a handler receives from 
the producer-settlement fund the amount by which the value of 
his milk at the class prices is less than the value at the blend 
price and pays into the producer-settlement fund the amount by 
which the value of his milk at the class prices exceeds the value 
at the blend price. 


Section 1001.66(a) of the order, inferentially at least, recog- 
nizes “properly chargeable” deductions from the basic order blend 
price to be paid to producers. The record herein indicates that 
such deductions, however, merely represent either an accommoda- 
tion to the producer or the legitimate cost of services rendered 
by the handler to the producer in connection with the production 
or transportation of the producer’s milk to the handler’s plant. 
For example, in the first category are assignments of funds owing 
from the handler to the producer to creditors of the producer. 
Instead of paying the producer the blend price with the producer 
then paying his creditors, the handler as an accommodation to 
the producer and as his agent pays part of his obligation to the 
producer to third party creditors. Of course, the amount of any 
assignment made by a producer together with the sum paid 
directly to the producer must at least equal the order blend price. 
The second type of “properly chargeable” deduction constitutes 
funds for services performed or paid for by the handler on behalf 
of the producer such as, for example, the cost of transporting 
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the producer’s milk from the farm to the plant, the rental of 
milk cans owned by the handler, the installation of equipment 
on the farm, etc. The price paid to the producer is the value of 
his milk f.o.b. the handler’s plant and it is the producer’s obliga- 
tion to either transport his milk there or pay for this service. 
Thus reimbursement for such services is clearly properly charge- 
able to the producer. It is readily seen, then, that the established, 
authorized deductions under section 1001.66(a) of the order do 
not result in an actual reduction from the blend price and that 
such section merely recognizes the debtor status of a producer 
in the circumstances discussed above. 


An examination of deductions which are the subject of the 
controversy herein discloses that they are not in the nature of 
reimbursements for services performed on behalf of producers 
in connection with the production and delivery of milk or assign- 
ments for the benefit of creditors. Rather, such deductions were 
charges or “contributions” imposed upon producers for the sole 
alleged purpose of keeping petitioner’s plants in operation. Such 
purpose is purely a handler function. Of course, the deductions 
involved herein do not merely represent the debt of a producer, 
result in the actual payment of less than minimum prices to 
producers delivering milk to petitioner and destroy uniformity 
of cost among handlers. Petitioner contends, however, that the 
right of a producer to receive the minimum price for milk is a 
private property right which may be waived by the producer. 
In other words, petitioner alleges that neither the act nor Order 
No. 1, as amended, prohibits the 20-cent per hundredweight de- 
duction from petitioner’s payments to the producers delivering 
milk to its Chelsea and Bradford, Vermont, plants during March, 
April and the first half of May 1962. 


We see no merit to petitioner’s contention for several reasons. 
The producer’s right to the market blend price and the handler’s 
obligation to pay the value of his milk as determined by the order 
minimum prices do not arise by virtue of the common law or 
contract but are solely creatures of the order. Cf. e.g., Wood v. 
Meier, 218 F. 2d 419 (5th Cir. 1955). An order issued pursuant 
to the act has the force and effect of law (see, e.g., Dairymen’s 
League Cooperative Ass’n., Inc. v. Brannan, 173 F. 2d 57 (2d Cir. 
1949)) and the handler’s obligation stated above may only be 
avoided, modified, abridged or circumvented at his peril. See 
sections 8a(6) and 8c(14) of the act (7 U.S.C. 608a(6) and 
608c(14)). Conversely, the beneficiaries of the minimum price 
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provisions of the order may not waive such right. Brooklyn Sav- 
ings Bank v. O’Neil, 324 U.S. 697 (1945) and cases cited therein; 
Wirtz v. Leonard, 317 F. 2d 768, 769 (5th Cir. 1963); United 
States v. Morley Const. Co., 98 F. 2d 781, 788 (2d Cir. 1938). 


Moreover, petitioner overlooks the “rights” of others in addi- 
‘tion to producers. The act and the order issued pursuant thereto 
prescribe wniform pricing among competing handlers. The con- 
gressional policy of uniformity of pricing as expressed in sections 
8c(5) (A), (B) and (C) of the act is applicable to all handlers 
subject thereto unless expressly exempted by the provisions of 
the act. A handler is not to be allowed to gain a competitive ad- 
vantage by virtue of a disregard of the minimum uniform pricing 
provisions of an order.1 Cf. Brooklyn Savings Bank v. O’Neil, 
supra, at p. 710; Midstate Horticultural Co., Inc. v. Pennsylvania 
Railroad Co., 320 U.S. 356, 361 (1943). Also, the statutory re- 
quirement of uniformity of pricing is a complete answer to peti- 
tioner’s contention, in effect, that the alleged statutory silence with 
respect to the payment of less than minimum prices to producers 
is an indication that such payment is not prohibited. It would 
seem by reason thereof, that is, the requirement of uniformity, 
that the converse is the case, especially as section 8c(5) of the 
act provides that milk orders “shall contain one or more of the 
following terms and conditions, and . . . no others.” (Emphasis 
supplied.) In short, we do not agree that the statute is silent in 
this regard. 


In addition, to allow a waiver of the minimum price require- 
ments of the order by agreement of the handler and producer 
would nullify the purposes of the act. Cf. Brooklyn Savings Bank 
v. O’Neil, supra, at p. 707. Section 2(1) thereof (7 U.S.C. 602 
(1)) declares it to be the policy of the act to establish and main- 
tain such orderly marketing conditions for agricultural commodi- 
ties in interstate commerce as would establish parity prices, and 
section 8c(18) (7 U.S.C. 608c(18) ) modifies this to provide for the 
prices therein described. Thus, it is the statutory policy, in part, 
to establish and maintain an orderly market to bring about and 
maintain the statutory price level. In re Hygeia Dairy Company, 
19 A.D. 257 (1960), aff’d, 5th Cir. Jan. 10, 1964; In re Copiah 
Guernsey Dairy Cooperative, Inc., 16 A.D. 1193 (1957); In re 
Beatrice Foods Co., 15 A.D. 767 (1956), aff’d, N.D. Okla. Feb. 25, 


1Petitioner admits that its alleged economic difficulties were not affected by any special 
circumstances and were not different from that of all other competing proprietary handlers. 
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1957; In re Terrace Park Dairy, 12 A.D. 1383 (1953). See Heine- 
mann Creameries, Inc. and Kewaskum Dairy Company v. Benson 
(E.D. Wis. Oct. 30, 1953). See also United Milk Producers of 
New Jersey v. Benson, 229 F. 2d 765 (D.C. Cir. 1955), cert. 
denied, 350 U.S. 1015 (1956). Petitioner would hasten a return 
to the chaos which led to the enactment of the statute. See, e.g., 
United States v. Rock Royal Cooperatives, Inc., 307 U.S. 533 
(1939) ; Baldwin v. Seelig, 294 U.S. 499 (1935) ; Nebbia v. New 
York, 291 U.S. 502 (1934). To permit each handler to pay a 
different price for his milk or to pay a different price to each of 
his producers is the antithesis of orderly marketing and would 
result in the destruction of the statutory purpose. 


As stated above, “The immediate object of the Act is to fix 
minimum prices for the sale of milk by producers to handlers.” 
Stark v. Wickard, supra, at p. 291 (emphasis supplied). Peti- 
tioner would reduce the irreducible. This it may not do. It is 
concluded that the deductions involved herein patently were not 
“properly chargeable” to producers pursuant to section 1001.66 
(a) and were in direct conflict with the provisions of section 
8c(5) of the act. The market administrator’s disallowance of 
such deductions and the underpayment notices resulting there- 
from were clearly “in accordance with law.” Cf. In re Henshaw, 
1 A.D. 721 (1942); In re Franklin Cooperative Creamery Asso- 
ciation, Inc., 10 A.D. 1165 (1951). 


The petitioner also contends that section 1001.66(a) of the 
order is invalid as it is unauthorized by the act. It is difficult to 
conceive of a more appropriate and necessary provision. As 
indicated above, such a provision is essential for the protection 
of the integrity of the “heart of the order,” i.e., order minimum 
pricing. It is unnecessary to look beyond section 8c(5) of the 
act for statutory authority for the contested section. Section 
8c(5) (A) states that an order issued pursuant to the act may 
provide “a method for fixing minimum prices for each use classi- 
fication which all handlers shall pay .. .,” which prices “shall 
be uniform as to all handlers.”” See also sections 8c(5) (B) (ii) 
and 8c(5)(C). Section 1001.66(a) is clearly an integral part 
of the regulatory scheme, that is, an essential element of the 
method for fixing uniform minimum prices to be paid “to all 
producers and associations of producers delivering milk to all 
handlers.” Even assuming that such was not the case, the “‘in- 
cidental and necessary” provision of the act encompasses section 
1001.66(a) within its scope. (See section 8c(7)(D) of the act 
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(7 U.S.C. 608c(7) (D).) The incidental and necessary powers 
granted the Secretary under the act are substantial (Grant v. 
Benson, 229 F. 2d 765 (D.C. Cir. 1955), cert. denied, 350 US. 
1015 (1956) ) and “necessary” as used in this connection in the 
act does not mean indispensable, essential or vital. Armour & 
Co. v. Wantock, 323 U.S. 126, 129-132 (1944) ; Borden Company 
v. Borella, 325 U.S. 679, 682-684 (1945); Roland Electrical Co. 
v. Walling, 326 U.S. 657, 664 (1946) ; In re Beatrice Foods Co., 
15 A.D. 767 (1956), aff’d, Beatrice Foods Company v. Benson, 
N.D. Okla. 1957 (16 A.D. 177). The disputed provision herein 
clearly was incidental to the regulatory plan for pricing producer 
milk and necessary to protect the integrity of that plan in the 
Greater Boston, Massachusetts, area. It should be stated at this 
point, perhaps, that even absent the contested provision, peti- 
tioner could not prevail herein. Section 1001.66(a) constitutes 
an exception or modification of the requirement contained in sec- 
tion 1001.61(a) for the payment of at least the basic blend price 
to each producer. If petitioner’s contention as to statutory auth- 
ority for the exception or modification were sound, the maximum 
result would be that the exception would be void and the basic 
requirement of section 1001.61(a) would still stand. Cf. Queens- 
boro Farms Products, Inc. v. Wickard, 137 F. 2d 969, 979-80 (2d 
Cir. 1943) ; In re Windham Creamery, Inc., and Valley Creamery 
Co., Inc., 20 A.D. 695, 711 (1961) aff’d, 230 F. Supp. 632 (D. N.J. 
1964). 

While petitioner contends that it could buy cream more cheaply 
than the cost of manufacturing cream from milk it received from 
producers, petitioner has not attacked the level of class prices 
under the order and it is doubted that petitioner could successfully 
do so. Cf. In re H. E. Koontz Creamery, Inc., 20 A.D. 437 (1961). 
Rather, petitioner attempts to justify the deductions involved 
herein as necessary to equalize its position with that of certain 
cooperative associations of producers who allegedly paid their 
members less than the blend prices under the order. Section 
8c (5) (F) of the act (7 U.S.C. 608¢c(5) (F)) “specifically permits, 
indeed requires, the Order to except cooperatives from the re- 
quirement of paying minimum prices to producers.” United 
States v. Rock Royal Cooperative, Inc., supra, at p. 562. Peti- 
tioner, on the other hand, is a proprietary handler and the pro- 
ducers shipping milk to it have no ownership interest therein. 
The act specifically requires uniformity of pricing except for 
the exemption for cooperatives stated above. “Neither the Act 
nor the order protects anyone from lawful competition, nor is 
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it essential that they should do so. We do not feel an unreason- 
able discrimination in excepting producer cooperatives from the 
requirement to pay a uniform price.” United States v. Rock Royal 
Cooperative, Inc., supra, at p. 565. 


Petitioner admits that its alleged economic difficulties were no 
different from that of any other competing proprietary handler 
and that it did not suffer by reason of any special circumstances. 
Petitioner has far from established that the alleged market situ- 
ation in which it finds itself is confiscatory. Cf. Wawa Dairy 
Farms v. Wickard, 149 F. 2d 860 (3d Cir. 1945). See also, e.g., 
Hegeman Farmers Corp. v. Baldwin, 293 U.S. 163, 170 (1934) ; 
New York Guernsey Breeders’ Co-op., Inc. v. Wickard, 141 F. 2d 
805, 810 (2d Cir. 1944), cert. denied, 323 U.S. 725 (1944). In 
fact, despite the many statements to the contrary contained in 
the correspondence set forth in the Findings of Fact, petitioner 
has apparently remained in business and operated the plants in- 
volved during the. entire period and presently does so. 


To summarize, we have found herein that the market admin- 
istrator’s determination that the contested deductions were not 
properly chargeable to the producers pursuant to section 1001.66 
(a) of the order and the underpayment notices resulting there- 
from were “in accordance with law” and that such section is 
authorized by the act. Accordingly, the petition should be dis- 
missed. All contentions of the parties presented for the record 
have been considered and whether or not specifically mentioned 
herein, any suggestions, requests, etc., inconsistent with this 
decision are denied. 


ORDER 


In view of the foregoing, the relief requested by petitioner is 
denied and the petition is dismissed. 


(No. 9316) 
ARLIE SMITH v. AMERICAN HEREFORD FARMS, INC. P&S Docket 
No. 3126. Decided September 2, 1964. 
Breach of Contract—Damages—Default 
Damages, including veterinary expenses, are awarded to complainant for 


respondent’s breach of contract in delivering sick and underweight ani- 
mals and animals not otherwise conforming to contract specifications. 
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Complainant pro se. Mr. J. Robert Franks, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on December 23, 1963, 
it is alleged that complainant ordered from respondent 41 “well 
bred, high quality’ feeder steer calves averaging 400 pounds; 
that respondent delivered 41 “sickly looking,” lower quality calves, 
including one small heifer and 6 bulls; that one calf died; that 
complainant incurred expenses for veterinary services and sup- 
plies in the amount of $68.50; and that complainant has been 
damaged in the total amount of $201.50 for which he seeks rep- 
aration. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon respond- 
ent on February 27, 1964. A copy of the investigative report was 
served upon complainant on February 25, 1964. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service, and that sections 202.39 through 202.58 of 
the rules of practice are applicable to reparation proceedings (9 
CFR 202.39-202.58). Respondent was also informed that failure 
to file an answer constitutes a waiver of oral hearing and an ad- 
mission of the facts alleged in the complaint (9 CFR 202.41(c) ). 
Notwithstanding such notice of the applicable provisions of the 
rules of practice, respondent has not filed an answer. The issu- 
ance of an order is authorized, therefore, without further pro- 
ceedings. 


FINDINGS OF FACT 


1. Complainant, Arlie Smith, an individual whose address is 
Marquette, Nebraska, is engaged in farming and raising livestock. 


2. Respondent, American Hereford Farms, Inc., is a Kansas 
corporation which at the time of the transaction involved herein 
had its principal place of business at Tonganoxie, Kansas, and 
was engaged in the business of a dealer buying and selling live- 
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stock in commerce for its own account. During such time re- 
spondent was registered with the Secretary of Agriculture so to 
operate. 


3. On October 28, 1963, complainant placed an order with 
respondent, by telephone, for 41 “well bred, high quality,” de- 
horned feeder steer calves that would average 400 pounds. The 
purchase price was $116.00 per head. On that same day, com- 
plainant mailed respondent as a down payment a check in the 
amount of $475.60. 


' 4, On November 13, 1963, at approximately 1:00 p.m., 41 head 
of cattle were delivered, in commerce, at complainant’s farm 
near Marquette, Nebraska by the respondent. The truck driver 
would not allow the calves to be inspected or unloaded until com- 
plainant paid the balance of the purchase price, $4,280.40, which 
complainant paid by cashier’s check. 


5. All 41 of the calves delivered had horns. Some were sick 
and had temperatures of 106°. Six of the calves were bulls and 
one was a small heifer weighing approximately 300 pounds. 


6. The sick calves were treated by a veterinarian, and the 
veterinary expenses incurred by complainant amounted to $29.00. 
The calves were dehorned and the six bulls were castrated at a 
total cost to complainant of $39.50. 


7. One calf died shortly after delivery from an illness it had 
at the time it was received by complainant. 


8. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


The failure of respondent to file an answer to the complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice 
(9 CFR 202.41(c)). 


Complainant placed an order with respondent for 41 “well 
bred, high quality,” dehorned feeder steer calves averaging 400 
pounds at a price of $116.00 per head. Bulls, heifers, and calves 
with horns some of which are sick do not conform to the animals 
ordered. The delivery of such calves by respondent constituted a 
breach of contract and a violation of the Act for which reparation 
may be awarded. Schaefer v. Speers Hereford Farms, 23 A.D. 





1060 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 23 A.D. 1057 


213 (1964); Newby v. Pat Egan Dairy Farms, 23 A.D. 105 
(1964). 


In consequence of the sickness of the animals and due to the 
fact that all had horns and that six of the calves were bulls, com- 
plainant incurred expenses for veterinary services and supplies, 
including castration and dehorning, in the amount of $68.50. 
Complainant should be reimbursed by respondent for this amount. 


The measure of complainant’s damages with respect to the 
calf which died is the difference between its value at the time of 
delivery and the value it would have had if it had conformed to 
the contract. Since the calf died shortly after delivery from an 
illness it had at the time it was received by complainant, it is 
concluded that its value at such time was negligible. In the 
absence of another guide, the contract price ($116.00) will be 
considered as the value of animals conforming to the contract. 
Damages need not be established with exactness. It suffices if a 
reasonable basis for their computation is afforded. Eastman Co. 
v. Southern Photo Co., 273 U.S. 359, 379 (1927) ; Natural Bridge 
Packing Co. v. Ganey, 15 A.D. 818, 823 (1956). Accordingly, it 
is found that in connection with this calf, complainant was 
damaged in the sum of $116.00. 


Complainant also claims damages on the basis of the difference 
in the weight per head between the calves ordered and the heifer 
calf delivered. The steer calves ordered were to weigh approxi- 
mately 400 pounds per head. Complainant paid to respondent 
the sum of $116.00 per head or approximately $29.00 per hundred- 
weight. Upon arrival at complainant’s farm, the heifer calf 
weighed only about 300 pounds. Accordingly, it is concluded that 
complainant’s claim for damages in the sum of $17.00 in connec- 
tion with this calf should be allowed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, the sum of $201.50, with interest 
thereon at the rate of 5 per cent per annum from December 1, 
1963, until paid. 


Copies hereof shall be served upon the parties. 
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(No. 9317) 


In re OTHELLO AUCTION YARD, INC. P&S Docket No. 3340. De- 
cided September 10, 1964. 


Insolvency—Shippers’ Proceeds—Checks—Suspension—Consent 


Respondent is ordered to cease and desist from operating as a market agency 
or dealer while insolvent, using shippers’ proceeds for purposes other 
than prompt remittance to shippers, issuing insufficient funds checks 
in payment for consigned or purchased livestock and failing to pay 
when due for such livestock; is ordered to maintain a shippers’ proceeds 
account; and is suspended as a registrant under the act for 30 days 
and thereafter until no longer insolvent. 


Mr. Raymond W. Fullerton, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on July 29, 1964, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture, charging that respondent’s financial 
condition does not meet the requirements of the act (7 U.S.C. 
204), and that respondent violated certain provisions of the act 
and the regulations promulgated thereunder. 


On August 27, 1964, respondent filed an answer in which it 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations set forth in the com- 
plaint, waives oral hearing and the report of the Hearing Ex- 
aminer, and consents to the issuance of a specified order contain- 
ing findings of fact and conclusions based upon the allegations 
set forth in the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The Othello Auction Yard, Inc. stockyard, Othello, Wash- 
ington, hereinafter referred to as the stockyard, is now, and was 
at all times mentioned herein, a posted stockyard subject to the 
provisions of the act. 
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2. Respondent, Othello Auction Yard, Inc., a corporation whose 
address is Othello, Washington, is now, and was at all times men- 
tioned herein, registered with the Secretary of Agriculture as a 
market agency to buy and sell livestock on a commission basis 
and as a dealer to buy and sell livestock for its own account. 

3. Respondent’s financial condition does not meet the require- 
ments of the act. As of November 30, 1963, respondent had 
current liabilities totaling $38,780.37 and current assets totaling 
$15,027.32, resulting in an excess of current liabilities over cur- 
rent assets of $23,753.05; and as of May 13, 1964, respondent 
had current liabilities totaling $39,908.92 and current assets 
totaling $21,077.02, resulting in an excess of current liabilities 
over current assets of $18,831.90. 

4. Respondent, during the period from November 30, 1963, 
through May 13, 1964, operated as a market agency under the 
act, selling livestock on a commission basis at the stockyard, and 
as a dealer, buying and selling livestock for its own account, not- 
withstanding the fact that during such period its current liabili- 
ties exceeded its current assets. 

5. Respondent, during the months of March, April and May, 
1964, used funds received as proceeds from the sale of livestock 
consigned to it for sale on a commission basis at the stockyard 
for purposes of its own and for purposes other than the payment 
of lawful marketing charges and the remittance of net proceeds 
to shippers, thereby endangering the faithful and prompt account- 
ing therefor and payment of the portions thereof due to the own- 
ers or consignors. On May 13, 1964, respondent had a shortage in 
shippers’ proceeds of approximately $17,500.00. 

6. (a) Respondent, at the stockyard, on or about the dates 
and in the transactions listed below, sold livestock consigned to 
it for sale on a commission basis and, in connection with such 
transactions, issued to its consignors in payment of the net pro- 
ceeds from the sale of their livestock, checks drawn on respond- 
ent’s custodial account in the Peoples National Bank of Wash- 
ington, Othello, Washington, without having and maintaining 
sufficient funds on deposit in said account to pay such checks: 


Date of Sale and Consignor of Head of Livestock Amount 


Issuance of Check Livestock Sold of Check 

1964 

March 10 Ray Bonneville 1 $ 19.71 

April 14 John Aberle 46 4,406.08 
di D. L. Lewis 29 4,042.72 


” Albert D. Pecra 6 579.54 
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Date of Sale and Consignor of Head of Livestock Amount 

Issuance of Check Livestock Sold of Check 

1964 

April 14 H. Blanchard 1 $ 58.85 
me Ben Althoff 8 501.60 
7 L.O.S. Ward Royal Camp 2 309.71 

April 21 Walter Mathews 4 99.95 
" LeRoy Pauley 1 34.35 
= R. W. Finkbinder 1 21.08 
e G. McInray p 47.50 
e George Roesberry 2 159.37 
? Ray Voss 51 7,339.52 
i Delbert R. Minoe 3 283.17 


(b) Respondent, in connection with the livestock sold in the 
transactions described and listed in subparagraph (a) of this 
paragraph, has failed to pay, when due, the net proceeds due 
consignors for livestock sold by respondent on a commission basis. 


7. (a) Respondent, on or about the dates and in the transac- 
tions listed below, purchased livestock in commerce for its own 
account and, in connection with such transactions, issued checks 
drawn on respondent’s general account in the Peoples National 
Bank of Washington, Othello, Washington, in payment of the 
purchase price thereof without having and maintaining sufficient 
funds on deposit in said account to pay such checks: 


Date of Purchase and Seller of Head of Livestock Amount 
and Issuance of Check Livestock Purchased of Check 
1964 
March 18 Gary Rasor 1 $ 32.03 
March 30 Leo Greenwalt 9 269.70 
me John Rosenau 1 53.35 
April 7 Jacob Greenwalt 5 176.85 
* Leo Greenwalt 2 98.39 
Tony Zubizarata 31 972.44 
7 David Flint 14 443.70 
* George Hill 10 331.50 
” Ted Treiber 1 43.20 
ag Paul Franz 6 185.25 
™ Jack Gilbert 2 113.70 
April 21 Bill Hall 4 163.50 


(b) Respondent, in connection with the purchases of livestock 
in the transactions described and listed in subparagraph (a) 
of this paragraph, has failed to pay, when due, the purchase 
price of livestock purchased for its own account. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent is insolvent within the meaning of the act (7 U.S.C. 
204). 


By reason of the facts set forth in Findings of Fact 4, 5, 6 
and 7 herein, respondent has wilfully violated sections 307, and 
312(a) of the act (7 U.S.C. 208 and 213(a) ), and sections 201.40, 
201.41, and 201.43 of the regulations (9 CFR 201.40, 201.41 and 
201.48). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) operating as a 
market agency or dealer, in commerce, while its current liabilities 
exceed its current assets; (2) using funds received as proceeds 
from the sale of livestock handled on a commission basis for 
purposes of its own and for purposes other than the payment of 
lawful marketing charges and the remittance of net proceeds to 
shippers; (3) issuing checks for proceeds from the sale of live- 
stock on a commission basis or in payment for livestock pur- 
chased in commerce for its own account without having and 
maintaining sufficient funds on deposit in the bank upon which 
they are drawn to pay such checks; (4) failing to pay, when due, 
the net proceeds due consignors for livestock sold by respondent 
on a commission basis; and (5) failing to pay, when due, the 
purchase price of livestock purchased in commerce. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock on a commission basis in a separate bank account 
designated as “Custodial Account for Shippers’ Proceeds,” or by 
similar identifying designation, and shall not withdraw funds 
therefrom for any purpose except those for which shippers’ pro- 
ceeds may properly be used as set forth in section 201.42 of the 
regulations promulgated under the act (9 CFR 201.42). 


Respondent is suspended as a registrant under the act for a 
period of 30 days and thereafter until it demonstrates that it is 
no longer insolvent. When respondent demonstrates that it is no 
longer insolvent, a supplemental order will be issued in this 
proceeding terminating such suspension after the 30 day period. 
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Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof upon 


the respondent. 


(No. 9318) 


In re W. I. BOWMAN AND PETE REYNOLDS, d/b/a DEMOPOLIS 
STOCK YARDS AND LINDEN STOCK YARDS. P&S Docket No. 2846. 
Decided September 14, 1964. 


Shippers’ Proceeds—Cease and Desist—Press Release 


Respondents are ordered to cease and desist from using shippers’ proceeds 
for purposes of their own, including the extension of credit to customers, 
and purposes other than payment of lawful marketing charges, com- 
pensation due respondents for their services and the remittance of net 
proceeds to shippers, and are ordered to establish separate bank ac- 
counts for the deposit of gross proceeds received from the sale of con- 
signed livestock and to make deposits in such accounts of amounts equal 
to any proceeds receivable from the sale of consigned livestock that are 
not received by respondents from customers within 3 days of such sales. 


The complaint and all documents filed in formal regulatory proceedings are 
matters of public record and issuance of press releases after the filing 
of a complaint in such proceedings is standard procedure. 


Mr. Jerome S. Ducrest, for complainant. Mr. C. T. ‘Tad’ Sanders, Kansas 
City, Missouri, and Jones, Murray and Stewart, Montgomery, Alabama, 
for respondents. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed January 25, 1963, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. Respond- 
ents are registered with the Secretary under the act as a market 
agency to buy and sell livestock on a commission basis at the 
Demopolis Stock Yards and the Linden Stock Yards, posted stock- 
yards under the act located in Alabama, and as a dealer to buy 
and sell livestock for their own account in commerce. They are 
charged with using proceeds from the sale of livestock on con- 
signment at the stockyards for purposes of their own thereby 
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endangering the faithful and prompt accounting therefor and 
payment of the portions thereof due the owners or consignors. 
The charges are alleged to constitute violations of sections 304, 
307 and 312(a) of the act (7 U.S.C. 205, 208 and 213(a)) and 
sections 201.40 and 201.41 of the regulations issued thereunder 
(9 CFR 201.40 and 201.41). A copy of the complaint and a copy 
of the rules of practice were served upon respondents January 
28, 1963. 


Respondents filed an answer February 7, 1963, denying any 
misuse of funds and alleging that there was no shortage of funds 
at either stockyard with which to pay outstanding checks issued 
to consignors of livestock. On February 28, 1963, respondents 
filed an amended answer again denying the allegations of the 
complaint and requesting dismissal of the complaint due to the 
alleged inability to receive a fair hearing because of a press 
release issued in connection with the filing of the complaint. 
Jack W. Bain, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture, denied respondents’ 
request and an oral hearing was held July 12, 1963, in Mont- 
gomery, Alabama. 


At the hearing, respondents were represented by C. T. ‘Tad’ 
Sanders, Attorney at Law, Kansas City, Missouri, and Robert E. 
Varner of Jones, Murray and Stewart, Attorneys at Law, Mont- 
gomery, Alabama. Complainant was represented by Jerome S. 
Ducrest, Office of the General Counsel, United States Department 
of Agriculture. Three witnesses testified on behalf of complain- 
ant and complainant introduced 16 exhibits into evidence. Three 
witnesses testified on behalf of respondents and respondents in- 
troduced three exhibits into evidence. After the hearing, the 
parties filed briefs. On April 6, 1964, the hearing examiner filed 
a report containing proposed findings of fact and conclusions and 
recommending that respondents be found to have violated the 
act as charged and be ordered to cease and desist from such viola- 
tion and to maintain a shippers’ proceeds account in conformity 
with section 201.42 of the regulations issued pursuant to the act. 
Respondents filed exceptions to the hearing examiner’s report and 
oral argument was held before the Judicial Officer July 21, 1964, 
in Washington, D. C. 


FINDINGS OF FACT 


1. The Demopolis Stock Yards, Demopolis, Alabama, and the 
Linden Stock Yards, Linden, Alabama, are and were at all times 
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mentioned herein posted stockyards subject to the provisions of 
the act. 


2. Respondents W. I. Bowman and Pete Reynolds are individ- 
uals doing business as Demopolis Stock Yards and Linden Stock 
Yards, whose business address is Demopolis Stock Yards, De- 
mopolis, Alabama. Respondents are and were at all times men- 
tioned herein registered with the Secretary under the act as a 
market agency to buy and sell livestock on a commission basis at 
the stockyards and as a dealer to buy and sell livestock in com- 
merce for their own account. 


3. From about January 1961, the respondents, doing business 
as the Demopolis Stock Yards, have maintained two bank accounts 
with the Robinson Banking Company, Demopolis, Alabama, for 
such stockyard, one for shippers’ proceeds designated “Customers’ 
Proceeds Account” and one for operating expenses. From about 
August 1961, when respondents started operating the Linden 
Stock Yards, they have maintained two bank accounts for such 
stockyard with the Commercial National Bank of Demopolis, 
Demopolis, Alabama, one for shippers’ proceeds designated “Lin- 
den Stock Yards Custodial Account for Shippers’ Proceeds” and 
one for operating expenses. 


4. On July 31, 1962, there were outstanding checks issued on 
the custodial or shippers’ proceeds account of the Demopolis 
Stock Yards maintained at the Robinson Banking Company total- 
ling $80,214.84. The bank balance in the account, $14,508.76, plus 
deposits in transit to the account, $55,591.13, totalled $70,099.89, 
or $10,114.95 less than the amount of the outstanding checks. 
On July 31, 1962, the bank balance in the operating or general 
account of the Demopolis Stock Yards was $3,405.49. 


5. On July 31, 1962, there were outstanding accounts receivable 
of $27,858.86 which would, in the usual course of business, be 
deposited to the Demopolis Stock Yards custodial account if and 
when paid. Of these accounts receivable, 21 items were paid 
during August 1962, and 14 remained unpaid on August 31, 1962. 


6. On July 31, 1962, there were outstanding checks issued on 
the custodial or shippers’ proceeds account of the Linden Stock 
Yards maintained at the Commercial National Bank of Demopolis 
totalling $43,688.95. The bank balance in the account, $17,059.37, 
plus deposits in transit to the account, $24,437.10, totalled $41,- 
496.47. When credit is given for a check for $720.38 cashed on 
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the wrong bank, the total is raised to $42,216.85, or $1,472.10 less 
than the amount of the outstanding checks. On July 31, 1962, the 
bank balance, $1,376.38, plus deposits in transit, $2,041.15, less 
outstanding checks, $1,539.70, in the operating or general ac- 
count of the Linden Stock Yards was $1,877.83. 


7. On August 31, 1962, there were outstanding checks issued 
on the custodial or shippers’ proceeds account of the Linden Stock 
Yards maintained at the Commercial National Bank of Demopolis 
totalling $67,878.68. The bank balance in the account, $26.30, 
plus deposits in transit to the account, $39,938.19, totalled $39,- 
964.49, or $27,914.19 less than the amount of the outstanding 
checks. On August 31, 1962, the Linden Stock Yards had “pro- 
ceeds receivable”, that is, accounts receivable for livestock sold 
not more than three days before, in the total amount of $22,883.34. 


8. Most purchasers of livestock at the two stockyards here 
involved, and at three other Alabama stockyards in which re- 
spondent Bowman is interested, pay for livestock purchased 
thereon within one or two days after the purchases. The usual 
and customary credit period extended to purchasers of livestock 
at such stockyards is not over three days after purchase. 


CONCLUSIONS 


As stated by the hearing examiner and as has often been said 
in proceedings under the act shippers’ proceeds are trust funds 
and must be treated as such. “The improper handling and use 
of the shippers’ proceeds is plainly contrary to the Act, 7 U.S.C. 
§§ 205, 208 and 213(a), and of the regulations (9 CFR § 201.40- 
201.42).” Harry C. Daniels, d/b/a Harry C. Daniels and Co. v. 
United States, 242 F. 2d 39, 41 (7th Cir. 1957), cert. denied, 354 
U.S. 939 (1957). See also, e.g., United States v. Donahue Bros., 
Inc., 59 F. 2d 1019 (8th Cir. 1932) ; In re Bowles Livestock Com- 
mission Company, 5 A.D. 886 (1946); In re Harry C. Daniels, 
d/b/a Harry C. Daniels and Co., 12 A.D. 1113 (1953) ; In re W. I. 
Bowman, d/b/a Capital Stock Yards, 15 A.D. 828 (1956). 


It is clear from the record herein that respondents experienced 
shortages in the custodial accounts maintained by them at the 
Demopolis and Linden stockyards and that such shortages re- 
sulted from the extension of credit to certain of their customers, 
that is, purchasers of livestock at the auction sales conducted by 
respondents. It appears that the normal period for payment of 
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livestock purchased at these markets is three days* and that cer- 
tain patrons thereof did not pay for livestock purchases until 
some time thereafter. At the same time, respondents issued 
checks drawn on the shippers’ proceeds or custodial accounts of 
the two yards to the consignors of livestock immediately after 
sale of the consignors’ livestock. Such checks were either picked 
up by the consignors the day of sale or were mailed the next day 
to consignors who did not accompany their animals to the stock- 
yards and, of course, there was usually a certain period or delay 
before the shippers’ proceeds checks cleared the custodial account 
at each of the banks where such account was maintained. In this 
manner and for this reason, checks drawn on the shippers’ pro- 
ceeds accounts were not dishonored when presented for payment 
although respondents did not have sufficient funds in such ac- 
counts to pay all outstanding checks drawn thereon due to the 
extension of credit to purchasers of livestock. 


Since respondents maintain shippers’ proceeds accounts which 
are credited with sales proceeds received and debited for ship- 
pers’ portions of sales proceeds paid out, the failures of respond- 
ents to collect the proceeds of sales promptly and to deposit these 
to the credit of the account, or to deposit in the account equivalent 
amounts of their own funds, amounted in effect to debits against 
the account and the funds in the account to the extent of the 
deficiencies. In other words, the shippers’ proceeds accounts, that 
is, the trust funds in the accounts, were used to extend credit to 
certain purchasers who did not promptly pay for their purchases. 
Of course, there was no direct diversion of the funds in the sense 
of a physical drawing out of the trust funds from the account but 
the operation of the account as if the sales proceeds that were 
delinquent were deposited to the credit of the account had the 
same effect. This was a use of shippers’ proceeds for respondents’ 
own purposes. If respondents wish to extend credit to purchasers 
this should be done through the use of respondents’ money rather 
than shippers’ proceeds. 


1 By reason thereof, complainant credited respondents’ custodial accounts with “proceeds 
receivable”, that is, accounts receivable for livestock sold not more than three days earlier, 
in computing whether there were shortages in such accounts, and did not include older accounts 
receivable. Theoretically, at least, no such distinction need have been made with respect to 
receivables, that is, receivables need not have been considered in determining whether a 
shortage existed in the custodial accounts. The possibility of future deposits is not an adequate 
basis for the issuance of checks, especially when a trust account is involved. However, com- 
plainant did allow for the usual and normal period for payment of livestock purchased in 
determining whether shortages existed in the custodial accounts. Respondents can hardly 
complain. 
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We think it obvious by virtue of the shortages in the shippers’ 
proceeds accounts the integrity of the accounts was jeopardized 
and the faithful and prompt accounting to consignors of the 
monies due them for the sale of their livestock was endangered. 
As a matter of fact the shortages in the shippers’ proceeds ac- 
counts on July 31, 1962, at Demopolis and on August 31, 1962, 
at Linden exceeded the balances in the respective general accounts. 


Complainant cites sections 304, 307 and 312(a) of the act and 
sections 201.40 and 201.41 of the regulations as breached by the 
practice in issue but seeks only an order to correct the situation. 
Of course a cease and desist order could be issued for a violation 
of any one of the cited provisions of the act. Section 304 pre- 
scribes that market agencies shall, upon reasonable request, fur- 
nish reasonable stockyard services, section 307 requires that 
market agencies observe just, reasonable and nondiscriminatory 
regulations and practices with respect to the furnishing of stock- 
yard services and section 312(a) makes it unlawful for any 
market agency to engage in or use any unfair practice in connec- 
tion with the selling or handling of livestock in commerce at a 
stockyard. Section 310 authorizes the Secretary, whenever he 
finds after a hearing that a practice for or in connection with 
the furnishing of stockyard services by a stockyard or market 
agency is or will be unjust or unreasonable he may prescribe what 
practice will be just or reasonable and issue an order prohibiting 
the violation and commanding compliance with the practice pre- 
scribed and section 312(b) authorizes the Secretary to issue 
cease and desist orders against violation of section 312(a). All 
the cited provisions of the act were breached. The handling of 
shippers’ proceeds is a “stockyards service”. United States v. 
Donohue Bros., supra. Respondents’ handling of shippers’ pro- 
ceeds here was not “reasonable” under section 304, was “unjust” 
and “unreasonable” under sections 307 and 310 and was “unfair” 
under section 312(a). Harry C. Daniels v. United States, supra, 
pp. 41, 42; United States v. Donahue Bros., supra; In re Harry 
C. Daniels, supra; In re Shannon and Farrell, 7-A.D. 951 (1948). 
See also the long list of cases cited by complainant on page 12 
of complainant’s “Preliminary Statement, Suggested Findings 
of Fact, Conclusions and Order”. As to sections 201.40 and 201.41 
of the regulations, we have already found that the act was vio- 
lated which is all that is necessary for the issuance of an order. 
Section 201.40 says that no market agency shall use “shippers 
proceeds” for purposes of its own either through the use of the 
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“float” or otherwise. Respondents used shippers’ proceeds for 
the extension of credit to certain purchasers, a purpose of their 
own. Section 201.41 says that no market agency shall make such 
use or disposition of funds in its possession so as to endanger or 
impair the faithful and prompt accounting to shippers of the 
monies due them. There was noncompliance in the case of both 
regulations, in our opinion, although as we have indicated above, 
such conclusions are not necessary for a decision and order in 
the case. 


“The argument that there is no evidence of any particular ship- 
per not being paid, is not controlling. It is the duty of a regu- 
latory agency to prevent potential injury by stopping unlawful 
practices in their incipiency. Proof of a particular injury is not 
required. Federal Trade Commission v. Raladam Co., 316 U.S. 
149, 152, 62 S. Ct. 966, 86 L. Ed. 1336; Fashion Originators’ 
Guild of America v. Federal Trade Commission, 312 U.S. 457, 
466, 668, 61 S. Ct. 703, 85 L. Ed. 949.” Harry C. Daniels, d/b/a 
Harry C. Daniels and Co. v. United States, supra, at pp. 41-42. 
Nor are our conclusions herein altered by respondents’ alleged 
available bank credit to meet the contingency of insufficient funds 
in the custodial accounts in view of the nature of such accounts 
and also the uncertainty of such credit. Cf., e.g., In re Bowles 
Livestock Commission Company, supra, at p. 889; In re Shannon 
and Farrell, 7 A.D. 951 (1948). Further, surety bonds main- 
tained by respondents are not substitutes for the proper main- 
tenance of custodial or trust accounts. In re Harry C. Daniels, 
d/b/a Harry C. Daniels and Co., 14 A.D. 903 (1955), aff’d, 242 
F. 2d 39 (7th Cir. 1957), cert. denied, 354 U.S. 939 (1957). The 
bonding of registrants was never intended to be an exclusive 
remedy but is supplementary to other regulatory requirements 
under the act. The requirements concerning the handling of 
shippers’ proceeds are designed to protect livestock producers 
against loss of the returns from the sale of their livestock. “The 
bond requirement is to provide a remedy when protection fails.” 
United States v. Donahue Bros., Inc., supra, at p. 1023. 


Respondents make much of the fact that a press release was 
issued after the filing of the complaint with resultant injury to 
respondents’ business because of the unfavorable publicity. The 
issuance of press releases following the filing of a complaint in 
disciplinary proceedings under the regulatory acts of the Depart- 
ment, as is the case with other regulatory agencies, is standard 
procedure. Formal regulatory proceedings are public in nature. 
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When the complaint is filed with the Hearing Clerk, the com- 
plaint and all documents filed in the proceeding are matters of 
public record and such has been the case for many years. So that 
formal complaints are public information. The press release 
made it clear that only charges were filed against respondents 
and that a hearing would be held and findings made upon the 
hearing record. Press releases are also issued when final decisions 
and orders are entered in regulatory proceedings. 

Respondents argue that the issuance of the press release put 
the hearing examiner and the Judicial Officer in the position that 
they would have to go along with the complainant. Hearing ex- 
aminers and the Judicial Officer are not connected with the in- 
vestigation or enforcement agencies of the Department, have 
nothing to do with the issuance of complaints and are not bound 
by or influenced by the fact that a press release has been issued. 
As we said above, press releases are made available routinely 
when complaints are filed under the regulatory laws administered 
by the Department and there are many decisions reported in the 
Agriculture Decisions in which the hearing examiner, the Judi- 
cial Officer, or both have ruled against the complainant upon the 
evidence or upon the applicable law. For recent illustrations see 
In re Salmon, 23 A.D. 662 (1964), In re Swift & Co., 23 A.D. 429 
(1964). 


Respondents claim too that in publishing the charges Depart- 
ment employees violated section 201.96 of the regulations under 
the act which provides as follows: 


§ 201.96 PACKERS, STOCKYARD OWNERS, MARKET 
AGENCIES, DEALERS, OR LICENSEES; INFORMA- 
TION CONCERNING BUSINESS NOT TO BE DIVULGED. 
No agent or employee of the United States shall, without 
the consent of the packer, stockyard owner, market agency, 
dealer, or licensee concerned, divulge or make known in any 
manner, except to such other agent or employee of the 
United States as may be required to have such knowledge 
in the regular course of his official duties or except insofar 
as he may be directed by the Secretary or by a court of 
competent jurisdiction, any facts or information regarding 
the business of any packer, stockyard owner, market agency, 
dealer, or licensee which may come to the knowledge of such 
agent or employee through any examination or inspection 
of the business or records of the packer, stockyard owner, 
market agency, dealer, or licensee or through any informa- 


—_——_———— ? 


di _ 





Pa a 


gl i i eal ee ei i i am i i a 





- 





BOWMAN AND REYNOLDS 1073 
Cite as 23 A.D. 1065 


tion given by the packer, stockyard owner, market agency, 
dealer, or licensee pursuant to the act and regulations. 


Obviously this regulation does not apply to formal disciplinary 
proceedings for alleged violations of the act. The Administrative 
regulations of the Department (7 CFR §1.2(K)(i)) make 
charges, complaints, and other processes in adjudicative proceed- 
ings confidential prior to publication or use and specifically pro- 
vide (7 CFR § 1.4) that records in adjudications are on file in the 
office of the Hearing Clerk and are available to persons having a 
proper interest therein. 


In view of the foregoing an order should be entered to assure 
that shippers’ trust funds will be protected. Suspension of re- 
spondents as registrants under the act is not warranted by the 
shortcomings here. 


ORDER 


Respondents shall cease and desist from using shippers’ pro- 
ceeds for purposes of their own, including the extension of credit 
to customers, and purposes other than the payment of lawful 
marketing charges, compensation due respondents for their 
services and the remittance of net proceeds to shippers. 


Respondents shall deposit the gross proceeds received from 
the sale of livestock handled on a commission basis in bank 
accounts separate from the general or private accounts in which 
their own funds are deposited, and each such proceeds account 
shall be designated “Custodial Account for Shippers’ Proceeds” 
or by a similar identifying designation. Such accounts shall be 
drawn upon only for the payment of the net proceeds due to the 
person or persons entitled thereto and the payment of sums due 
respondents as compensation for their services and for payment 
of lawful marketing charges. Respondents shall make deposits 
in said accounts of amounts equal to any proceeds receivable 
from the sale of consigned livestock that are not received by 
respondents from customers within three days of the sale of the 
livestock. The accounts shall be kept in a manner that will clearly 
reflect the handling of funds in compliance with section 201.42 
of the regulations. 


This order shall become effective on the 10th day after service 
thereof upon respondents and copies hereof shall be served upon 


the parties. 
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(No. 9319) 


In re W. I. BOWMAN, d/b/a CAPITAL STOCK YARDS, CAMDEN 
STocK YARDS, AND TRI-COUNTY STOCK YARDS. P&S Docket 
No. 2856. Decided September 14, 1964. 


Insolvency—Shippers’ Proceeds—Accounting—Records— 
Financing Others—Failure to Follow Rate Schedule— 
Suspension of Registration—Scope of Order—Press Release 


Respondent is ordered to cease and desist from operating as a market 
agency while insolvent, using shippers’ proceeds for purposes of his 
own, including the extension of credit to customers, issuing incomplete 
accounts of sale and scale tickets, financing operations of separately 
registered dealer, and failing to follow the rate schedule. Respondent 
is also ordered to maintain separate bank accounts for the deposit of 
gross proceeds received from sale of consigned livestock and to make 
deposits in said accounts of amounts equal to any proceeds receivable 
from such sales that are not received by respondent from customers 
within 3 days of such sales, and is ordered to keep accounts, records 
and memoranda that will fully disclose all transactions involved in 
his business under the act. Respondent is suspended as a registrant 
under the act for a period of 30 days and thereafter until he is no 
longer insolvent. The order applies to registrant so as to cover new 
registration of respondent. 


The complaint and all documents filed in formal regulatory proceedings 
are matters of public record and issuance of press releases after the 
filing of a complaint in such proceedings is standard procedure. 


Mr. Jerome S. Ducrest, for complainant. Mr. C. T. ‘Tad’ Sanders, Kansas 
City, Missouri, and Jones, Murray and Stewart, Montgomery, Alabama, 
for respondent. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed February 11, 1963, by 
the Acting Director, Packers and Stockyards Division, Agricul- 
tural Marketing Service, United States Department of Agricul- 
ture. At the time of the issuance of the complaint, respondent 
was registered with the Secretary under the act as a market 
agency to buy and sell livestock on a commission basis at the 
Capital, Camden and Tri-County stockyards, all in the State of 
Alabama, and as a dealer to buy and sell livestock for his own 
account in commerce. 
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Respondent is charged with failing to meet the financial re- 
quirements of the act, with operating as a market agency at the 
stockyards while in such financial condition and with using pro- 
ceeds from the sale of livestock on consignment at the stockyards 
for purposes of his own, thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors, in violation of the act and the 
regulations issued thereunder. A copy of the complaint and a 
copy of the rules of practice were served upon respondent Febru- 
ary 13, 1963. 


Respondent filed an answer February 28, 1963, denying the 
material allegations of the complaint and requesting dismissal 
of the complaint due to the alleged inability to receive a fair 
hearing because of a press release issued by the Department in 
connection with the filing of the complaint. Jack W. Bain, Hear- 
ing Examiner, Office of Hearing Examiners, United States De- 
partment of Agriculture, denied respondent’s request. An amend- 
ment to the complaint was filed April 12, 1963, alleging additional 
violations of the act and the regulations issued thereunder and 
respondent filed an answer thereto May 3, 1963, denying such 
additional violations. 


An oral hearing was held before Jack W. Bain July 15-17, 
1963, in Montgomery, Alabama. At the hearing, respondent was 
represented by C. T. ‘Tad’ Sanders, Attorney at Law, Kansas 
City, Missouri, and Robert E. Varner of Jones, Murray and 
Stewart, Attorneys at Law, Montgomery, Alabama. Complainant 
was represented by Jerome S. Ducrest, Office of the General 
Counsel, United States Department of Agriculture. Six witnesses 
testified on behalf of complainant and complainant introduced 65 
exhibits into evidence. Six witnesses testified on behalf of re- 
spondent and respondent introduced 5 exhibits into evidence. 
After the hearing, the parties filed briefs. On April 6, 1964, the 
hearing examiner filed a report containing proposed findings of 
fact and conclusions and recommending that respondent be found 
to have violated the act as charged, be ordered to cease and desist 
from such violations, to maintain a shippers’ proceeds account in 
conformity with section 201.42 of the regulations issued pursuant 
to the act and to keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a market agency under the act, and that respondent be 
suspended as a registrant under the act for a period of 30 days 
and thereafter until his current liabilities no longer exceed his 
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current assets. Respondent filed exceptions to the hearing ex- 
aminer’s report and oral argument was held before the Judicial 
Officer July 21, 1964, in Washington, D. C. 


FINDINGS OF FACT 


1. The Capital Stock Yards, Montgomery, Alabama, the Cam- 
den Stock Yards, Camden, Alabama, and the Tri-County Stock 
Yards, Hurtsboro, Alabama, are now and were at all times materi- 
al herein posted stockyards subject to the provisions of the act. 


2. Respondent, W. I. Bowman, is an individual who at the time 
of the filing of the complaint and the amendment thereto was 
doing business as Capital Stock Yards, Camden Stock Yards and 
Tri-County Stock Yards, and whose business address was Capital 
Stock Yards, Montgomery, Alabama. Respondent was at such 
times registered with the Secretary under the act as a market 
agency to buy and sell livestock on a commission basis at the 
stockyards and as a dealer to buy and sell livestock for his own 
account in commerce. 


3. As of July 31, 1962, the current liabilities, current assets 
and total assets of respondent, doing business as Camden Stock 
Yards, were $21,574.36, $7,364.94 and $15,664.94, respectively, 
resulting in an excess of current liabilities over current assets 
of $14,209.42 and over total assets of $5,909.42. 


4. As of July 31, 1962, the current liabilities, total liabilities, 
current assets and total assets of respondent, doing business as 
Capital Stock Yards, were $1,184,512.97, $1,727,262.46, $271,- 
220.96 and $1,175,003.49, respectively, resulting in an excess of 
current liabilities over current assets of $913,292.01 and over 
total assets of $9,509.48 and an excess of total liabilities over 
total assets of $552,258.97. 

5. As of July 31, 1962, the current liabilities, total liabilities, 
current assets and total assets of respondent, doing business as 
Tri-County Stock Yards, were $43,356.03, $43,526.53, $17,057.05 
and $49,125.30, resulting in an excess of current liabilities over 
current assets of $26,298.98. 


6. The consolidated balance sheet of the three stockyards in- 
volved herein indicates that as of July 31, 1962, respondent’s 
total current liabilities exceeded respondent’s total current assets 
by $953,800.41 and exceeded respondent’s total assets by $45,- 
528.10. Respondent’s total liabilities were $584,132.06 more 
than his total assets for the three stockyards. 
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7. As of August 31, 1962, the current liabilities, current assets, 
and total assets of respondent, doing business as Camden Stock 
Yards were $34,111.81, $18,368.43 and $27,068.43, respectively, 
resulting in an excess of current liabilities over current assets 
of $15,743.38 and over total assets of $7,043.38. 


8. As of August 31, 1962, the current liabilities, total liabilities, 
current assets and total assets of respondent, doing business as 
Capital Stock Yards, were $1,129,128.77, $1,648,011.31, $245,- 
782.95 and $1,157,530.98, respectively, resulting in an excess of 
current liabilities over current assets of $883,345.82 and an ex- 
cess of total liabilities over total assets of $490,480.33. 


9. As of August 31, 1962, the current liabilities, total liabilities, 
current assets and total assets of respondent, doing business as 
Tri-County Stock Yards were $60,521.71, $60,692.21, $31,375.13 
and $63,389.18, respectively, resulting in an excess of current 
liabilities over current assets of $29,146.58. 


10. The consolidated balance sheet of the three stockyards in- 
dicates that as of August 31, 1962, respondent’s total current 
liabilities exceeded respondent’s total current assets by $928,- 
235.78 and exceeded respondent’s total assets by $11,652.17. Re- 
spondent’s total liabilities were $523,389.18 more than his total 
assets for the three stockyards. 


11. A balance sheet submitted by respondent for the Tri- 
County Stock Yards but with the items therein classified in ac- 
cordance with complainant’s method of classification and valua- 
tion indicates that as of November 30, 1962, respondent’s cur- 
rent liabilities were $48,048.08 and his current assets there were 
$29,078.56, resulting in an excess of current liabilities over cur- 
rent assets of $18,969.52. 


12. A balance sheet submitted by respondent for the Capital 
Stock Yards but with the items therein classified in accordance 
with complainant’s method of classification and valuation indi- 
cates that as of November 30, 1962, respondent’s current liabili- 
ties at such stockyard were $925,938.32 and his current assets 
there were $358,549.95, resulting in an excess of current liabilities 
over current assets of $567,388.37. 


13. A consolidated balance sheet submitted by respondent for 
the stockyards but with the items therein classified in accordance 
with complainant’s method of classification and valuation indi- 
cates that as of November 30, 1962, respondent’s total current 
liabilities were $583,141.64 more than his total current assets. 
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14. During August 1962, respondent sold livestock on a com- 
mission basis as a market agency at the Capital Stock Yards, 
Tri-County Stock Yards, and Camden Stock Yards, and during 
November 1962, respondent sold livestock on a commission basis 
as a market agency at the Capital Stock Yards and the Tri- 
County Stock Yards while his current liabilities exceeded his 
current assets. 


15. During July and August 1962, and for an undetermined 
period prior thereto, respondent maintained a separate general or 
operating account and a shippers’ proceeds account for each of 
the three stockyards involved herein. During such period, re- 
spondent, doing business as Capital Stock Yards, maintained a 
custodial or shippers’ proceeds account in the First National 
Bank of Montgomery, Montgomery, Alabama, for his market 
agency operations at the Capital Stock Yards. During such period, 
respondent, doing business as Camden Stock Yards, maintained 
a custodial or shippers’ proceeds account in the Camden National 
Bank, Camden, Alabama, for his market agency operations at 
the Camden Stock Yards. During such period, respondent, doing 
business as Tri-County Stock Yards, maintained a custodial or 
shippers’ proceeds account in the Farmers and Merchants Bank, 
Hurtsboro, Alabama, for his market agency operations at the 
Tri-County Stock Yards. 


16. During July and August 1962, respondent, at the Capital 
Stock Yards and the Tri-County Stock Yards, used shippers’ pro- 
ceeds to finance purchases of livestock by customer-buyers. After 
paying the consignors of the livestock purchased by said cus- 
tomers with checks drawn on his shippers’ proceeds accounts for 
the two markets, respondent extended credit to these customers 
without replacing, out of his own funds, the amounts due the 
custodial accounts from such customers. 


17. As of July 31, 1962, respondent, doing business as Capital 
Stock Yards, had a bank overdraft in shippers’ proceeds of $93,- 
614.23 and as of August 31, 1962, respondent, doing business as 
Capital Stock Yards, had a bank overdraft of $60,630.54 in such 
account. As of July 31, 1962, respondent had outstanding checks 
drawn on his shippers’ proceeds account in the amount of $244,- 
118.23 and trucking charges collected from shippers but not paid 
to the truckers in the amount of $116.80, or a total of $244,235.03, 
and had, to offset said checks and unpaid trucking charges, a 
bank balance of $25,893.62 and current proceeds receivable in 
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the amount of $124,727.18, or a total of $150,620.80, resulting 
in said deficiency in shippers’ proceeds of $93,614.23. As of 
August 31, 1962, respondent had outstanding checks drawn on 
his shippers’ proceeds account in the amount of $308,078.89, 
trucking charges collected from shippers but not paid to the truck- 
ers in the amount of $698.17, and veterinary fees collected from 
shippers but not paid to the veterinarian in the amount of $761.65, 
or a total of $309,538.71 and had, to offset said checks and unpaid 
trucking charges and veterinary fees, a bank balance of $143,- 
407.11 and current proceeds receivable in the amount of $105,- 
501.06, or a total of $248,908.17, resulting in said deficiency in 
shippers’ proceeds of $60,630.54. 


18. As of July 31, 1962, respondent, doing business as Tri- 
County Stock Yards, had a bank overdraft in shippers’ proceeds 
of $13,323.39 and as of August 31, 1962, respondent had a bank 
overdraft of $25,073.52 in such account. As of July 31, 1962, re- 
spondent had outstanding checks drawn on his shippers’ proceeds 
account of $35,551.66 and trucking charges collected from ship- 
pers but not paid to the truckers in the amount of $57.36, or a 
total of $35,609.02, and had, to offset said checks and unpaid 
trucking charges, a bank balance of $17,519.87 and current pro- 
ceeds receivable in the amount of $4,765.76, or a total of $22,- 
285.63, resulting in said deficiency in shippers’ proceeds of 
$13,323.39. As of August 31, 1962, respondent had outstanding 
checks drawn on his shippers’ proceeds account in the amount 
of $54,383.48 and trucking charges collected from shippers but 
not paid to the truckers in the amount of $84.36, or a total of 
$54,467.84, and had, to offset said checks and unpaid trucking 
charges, a bank balance of $19,310.02 and current proceeds re- 
ceivable in the amount of $10,084.30, or a total of $29,394.32, 
resulting in said deficiency in shippers’ proceeds of $25,073.52. 


19. During the months of July and August 1962, respondent 
financed purchases of a total of 211 head of cattle at the Camden 
Stock Yards by Luther Brackeen, a registered dealer and regular 
customer of respondent, with proceeds derived from the sale of 
livestock on a commission basis at the Capital Stock Yards. On 
or about July 2, 17, and 19 and August 21, 1962, respondent paid 
the Camden Stock Yards for such cattle purchases by Brackeen 
with a check drawn on his Capital Stock Yards custodial account 
for shippers’ proceeds in the First National Bank of Montgomery, 
Montgomery, Alabama, in the total amount of $27,132.74. 
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20. On or about July 12, 1962, respondent financed the pur- 
chase of cattle at the Anniston Livestock Sale, Oxford, Alabama, 
by Russell Cardwell, respondent’s auctioneer at the Capital Stock 
Yards, with shippers’ proceeds derived from the sale of livestock 
on a commission basis by respondent at the Capital Stock Yards, 
by issuing check No. 63575 drawn on his custodial account for 
shippers’ proceeds in the First National Bank of Montgomery, 
Montgomery, Alabama, in the amount of $3,935.41, as reimburse- 
ment of Russell Cardwell for personal funds advanced by him 
in paying the Anniston Livestock Sale for the Cattle. 


21. During the period June 4 through August 13, 1962, in 42 
separate transactions at the Camden Stock Yards, respondent 
purchased for his own account a total of 52 head of livestock con- 
signed to him for sale on a commission basis and, in accounting 
to the consignors for the sale of their cattle, submitted accounts 
of sale which failed to show respondent as the purchaser, but 
instead showed the names “R. Bend” or “R. Bend 10” as the 
purchaser, copies of which were made a part of the accounts and 
records of respondent. On August 17, 1962, at the Tri-County 
Stock Yards, respondent purchased for his own account 2 head 
of livestock consigned to him for sale on a commission basis and, 
in accounting to the consignor for the sale of his cattle, sub- 
mitted an account of sale which failed to show respondent as the 
purchaser, but instead showed the name “R. Bend” as the pur- 
chaser, a copy of which was made a part of the accounts and 
records of respondent. Respondent financed these cattle pur- 
chases with proceeds from the sale of livestock on a commission 
basis at the Capital Stock Yards by paying for such purchases 
with 4 checks totalling $3,207.73 drawn on his custodial account 
for shippers’ proceeds in the First National Bank of Montgomery, 
Montgomery, Alabama. 


22. On August 13, 20 and 27, 1962, respondent purchased at 
the Camden Stock Yards for his own account 8, 44 and 33 head, 
respectively, of livestock consigned to him for sale on a commis- 
sion basis through Harold Crawford, an employee of respondent, 
and issued accounts of sale to the consignors of the livestock 
falsely and incorrectly showing the name of Harold Crawford as 
the purchaser of their livestock instead of respondent, copies of 
which were made a part of the accounts and records of respond- 
ent. Respondent financed these livestock purchases with proceeds 
derived from the sale of livestock on a commission basis at the 
Capital Stock Yards by paying for such purchases with 3 checks 
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for $494.85, $3,200.10 and $2,678.90, respectively, drawn on his 
custodial account for shippers’ proceeds in the First National 
Bank of Montgomery, Montgomery, Alabama. 


23. During the period June 4 through August 28, 1962, in 53 
separate transactions, respondent sold livestock consigned to 
him for sale on a commission basis at the stockyards and, in 
accounting to the consignors for the sale of their cattle, issued 
accounts of sale which showed assumed, false, or otherwise in- 
correct names, abbreviated names, nicknames, first names, or 
initials or initial-numeral designations as the purchasers of their 
cattle instead of the full, true and correct names of the purchasers, 
copies of which false, incomplete and incorrect accounts of sale 
were made a part of the accounts and records of respondent. 


24. During the period June 4 through August 20, 1962, in 34 
separate transactions in connection with the weighing of con- 
signed livestock sold by respondent on a commission basis at the 
stockyards, scale tickets were issued which failed to show the 
date of the weighing, the name or initials of the weighmaster 
performing the weighing operations, and the true and correct 
names of the purchasers of the livestock, copies of which incorrect 
and incomplete scale tickets were made a part of the accounts 
and records of respondent. 

25. During the period May 29 through August 30, 1962, in 37 
separate transactions, respondent, purchased a total of 418 head 
of cattle on a commission basis at the Capital Stock Yards for 
various persons through A. R. Hatcher, an employee of respond- 
ent, and, in connection with such purchase transactions, failed to 
charge such persons for whom he purchased the cattle the buying 
commission specified in his rate schedule filed with the Secretary 
and in effect at such times, in that he failed to charge them any 
commission or charged them a lesser commission than the one 
specified in said rate schedule. 


26. Respondent failed to preserve and file as a part of his 
accounts and records 32 partially executed and serially-numbered 
Capital Stock Yards scale tickets, but instead, in June 1962, re- 
spondent discarded and threw away said tickets. 


27. During the period June 1 through August 31, 1962, re- 
spondent regularly and consistently made copies of incorrect and 
incomplete scale tickets and false, incomplete and incorrect ac- 
counts of sale and invoices a part of his accounts and records 


under the act. 
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28. During 1962, respondent failed to keep accounts, records 
and memoranda that fully and correctly disclosed all transactions 
involved in his business as a market agency under the act. Re- 
spondent’s accounts, records and memoranda failed to disclose 
fully and correctly all essential details of all of his purchases of 
consigned livestock, did not contain full, true and correct copies 
of accounts of sale, invoices and scale tickets to support livestock 
sales handled by respondent on a commission basis, failed to dis- 
close how auctioneer Russell Cardwell’s compensation and ex- 
penses were computed and paid, failed to itemize deposits to show 
the sources of funds deposited in banks and failed to properly and 
correctly separate and segregate entries covering respondent’s 
trading operations from his market support operations. 


29. On February 3, 1951, pursuant to section 202.5 of the rules 
of practice governing proceedings under the act (9 CFR 202.5), 
respondent entered into a stipulation with the Director of the 
Livestock Branch (now the Packers and Stockyards Division) 
in which respondent admitted commingling funds received from 
the sale of consigned livestock with funds of his own and using 
the “float” in shippers’ proceeds for purposes of his own. Re- 
spondent stipulated and agreed that he would replace promptly 
the amount of the shortage in his working capital, would install 
and maintain a custodial account in which he would deposit the 
proceeds from the sale of livestock on a commission basis, and 
would only draw on such custodial account to pay lawful market- 
ing charges and shippers of livestock. Respondent also stipulated 
and agreed that, if in the future he engaged in any practice pro- 
hibited by the act, such stipulation would be admissible as evi- 
dence of the acts, facts and practices set forth therein in any 
subsequent proceeding against him under the act. 


30. An order was issued July 25, 1956 (15 A.D. 828), after 
hearing, requiring respondent to cease and desist from, among 
other things, using shippers’ proceeds for purposes of his own 
and purposes other than the payment of lawful marketing charges 
and the remittance of net proceeds to shippers; financing the live- 
stock purchase operations of a registered dealer; taking livestock 
consigned to him for sale on a commission basis into his own 
account and, in accounting to the consignors, submitting accounts 
of sale showing the name “Riverbend”, the name of a farm owned 
by respondent, or the designation “CSY 323”, as the purchaser; 
making copies of incorrect or incomplete accounts of sale a part 
of his accounts and records; submitting to consignors and ship- 
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pers of livestock accounts of sale which fail to show the full, true 
and correct name of the purchasers of their livestock; and sub- 
mitting to persons for whom livestock is purchased on a com- 
mission basis out of consignments accounts of sale which fail to 
show that the livestock is purchased out of consignment. Re- 
spondent was ordered to (1) “deposit the gross proceeds received 
from the sale of livestock handled on a commission basis and any 
other funds that come into his possession as agent in a bank 
account separate from the private account or accounts in which 
his own funds are deposited. Such account shall be drawn upon 
only for the payment of the net proceeds due to the person or 
persons entitled thereto, for the payment of sums due respondent 
as compensation for his services, and for payment of lawful mar- 
keting charges” and (2) “keep such accounts, records and memo- 
randa as will fully and correctly disclose all transactions involved 
in his business as a market agency and dealer at the stockyard.” 


CONCLUSIONS 


We are confronted at the outset with the issue as to whether 
respondent met and presently meets the financial requirements 
contained in legislation supplementing the Packers and Stock- 
yards Act, 1921, as amended, known as the Act of July 12, 1943 
(7 U.S.C. 204). The Act of July 12, 1943, provides: 


§ 204. Bond and suspension of registrants. On and after 
July 12, 1943 the Secretary may require reasonable bonds 
from every market agency and dealer, under such rules and 
regulations as he may prescribe, to secure the performance 
of their obligations, and whenever, after due notice and hear- 
ing, the Secretary finds any registrant is insolvent or has 
violated any provisions of this chapter he may issue an order 
suspending such registrant for a reasonable specified period. 
Such order of suspension shall take effect within not less than 
five days, unless suspended or modified or set aside by the 
Secretary or a court of competent jurisdiction. 


The determination of respondent’s financial condition, in turn, 
involves the proper classification of respondent’s assets and liabil- 
ities as current, fixed or other assets and liabilities since it has 
long been a matter of administrative interpretation, approved in 
formal proceedings, that an excess of current liabilities over 
current assets constitutes insolvency for the purposes of the Act 
of July 12, 1943. See, e.g., In re Southern Buyers, Inc., 14 A.D. 
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811 (1955) ; In re John L. Cooper, W. Homer Renn and Charles 
C. Dishman, d/b/a Corper Commission Company, 19 A.D. 160 
(1960) ; In re Loren Nickell, 16 A.D. 1229 (1957). 


In this regard, respondent challenges the categorization or 
classification by complainant of certain stocks and bonds, cattle, 
the cash value of life insurance, and a mailing permit deposit 
as other than current assets. For accounting purposes, the term 
“current assets” is used to designate cash and other assets or 
resources commonly identified as those which are reasonably ex- 
pected to be realized in cash or sold or consumed during the 
normal operating cycle of the business. Jn re Southern Buyers, 
Inc., supra, at p. 814; Wixon, Accountants’ Handbook (4th ed. 
1960) 2.26; Accounting Research and Terminology Bulletins, 
American Institute of Certified Public Accountants (1961), 21; 
Regulation S-X, Form and Content of Financial Statements, 
Securities and Exchange Commission, 17 CFR 210.3-13. Included 
within current assets are temporary investments which represent 
highly liquid assets expected to be converted into cash within the 
normal operating cycle of the business. Both criteria, that is, 
marketability and expected conversion, must be fulfilled to justify 
the classification of securities and other short term temporary 
investments as current assets. Wixon, Accountants’ Handbook, 
supra at p. 2.27. Further, investments in securities which have 
been made for purpose of control, affiliation or other continuing 
business advantages are to be excluded from current assets. 
Wixon, Accountants’ Handbook, supra at p. 2.27; Accounting 
Research and Terminology Bulletins, supra at p. 21. 


On the basis of the foregoing, it appears that complainant classi- 
fied the assets in controversy in accordance with sound accounting 
procedure. Some of the stocks and bonds in issue are pledged as 
collateral for loans to respondent, represent investments for pur- 
poses of control or affiliation and do not appear to be highly 
liquid in nature. Further, expected conversion is lacking as to 
all the security holdings of respondent. Similarly, respondent’s 
brood herd, as distinguished from respondent’s livestock inven- 
tory, was not intended by respondent to be converted into cash. In 
fact, respondent himself treats such herd as a fixed asset by 
charging depreciation thereon. Also, the cash value of life in- 
surance and a mailing permit deposit do not fall within current 
assets. On the other side of the ledger, complainant’s classifica- 
tion of respondent’s liabilities as long term and short term or 
current liabilities is in accordance with established accounting 
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procedure. Cf. In re John L. Cooper, W. Homer Renn and Charles 
C. Dishman, d/b/a Cooper Commission Company, supra at p. 163 
and authorities there cited. 


By reason of the foregoing, it is concluded that respondent 
failed to meet the financial requirements of the Act of July 12, 
1943 as of July 31, August 31 and November 30, 1962. (See 
Findings of Fact 3-13). While respondent made some general 
references to additional assets, that is, assets in addition to those 
set forth in the balance sheets introduced into evidence in this 
proceeding, such alleged additional assets did not appear in re- 
spondent’s books and records and evidence thereof was not fur- 
nished to complainant’s auditors. Nor did respondent introduce 
detailed evidence in this proceeding with respect to such assets. 
In fact, they were not listed on the balance sheets submitted by 
respondent. Further, we need not be concerned with the valua- 
tion of certain asset items on respondent’s balance sheet for 
November 30, 1962 as none of these items are current assets to 
be utilized in determining respondent’s financial condition under 
the act. In addition, respondent’s continued operation in business 
as a market agency at the posted stockyards involved herein 
when he failed to meet the financial requirements of the act con- 
stitutes a violation of section 312(a) of the act. (See Finding 
of Fact 14.) 


We have found that respondent failed to meet the financial re- 
quirements of the act as supplemented as of July 31, August 31 
and November 30, 1962, that is, that respondent was insolvent 
then within the meaning of the Act of July 12, 1943. Ordinarily 
this would be sufficient for a conclusion that respondent “‘is in- 
solvent” for the purposes of the Act of July 12, 1943. But, suhse- 
quent to November 30, 1962, drastic changes appear to have taken 
place in connection with respondent’s business position. For 
example, a large note owing apparently was paid, some short 
term obligations were changed to long term obligations and re- 
spondent sold his interest in the Capital Stock Yards and the 
Camden Stock Yards. These sales and other changes, it seems to 
us, would or could radically change respondent’s fluid or cash 
position. However, respondent, although given the opportunity 
to do so, has not attempted to demonstrate his present solvency 
in accordance with the test for solvency employed herein and we 
must conclude that respondent presently is insolvent. It is be- 
lieved on the basis of the balance sheets introduced into evidence 
in this proceeding, that respondent could probably place himself 
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in a more liquid financial position without too much difficulty. 
Upon such a showing by respondent, the order to be issued herein 
will, of course, be modified accordingly, insofar as this particular 
matter is concerned. 


The purpose of the statutory authorization in the Act of July 
12, 1943 to suspend a registered market agency which is insolvent 
is to protect the livestock shippers from loss due to the financial 
condition of the registrant. It is for this reason that we believe 
in and have followed for years the policy that current liabilities 
in excess of current assets is insolvency within the meaning of 
the word “insolvency” used in the statute. The objective is to 
protect the shipper! not to punish the registrant and so we also 
follow the policy that if a registrant proceeded against for 
insolvency arranges his affairs so that he meets the financial 
standard, and that is all that is involved in the proceeding, he is 
not suspended as a registrant. Again, any suspension ordered for 
insolvency is lifted when the registrant demonstrates that he has 
current assets exceeding his current liabilities. Consequently if 
respondent had demonstrated during the proceeding that his 
current assets exceed his current liabilities there would be no 
suspension of respondent as a registrant for insolvency and no 
suspension at all if it were not for the other violations involved. 


Respondent is further charged with misusing shippers’ pro- 
ceeds in violation of the act and the regulations issued there- 
under. We find that respondent willfully violated section 304, 
307 and 312(a) of the act (7 U.S.C. 205, 208 and 213(a)) and 
sections 201.40 and 201.41 of the regulations as charged by reason 
of the facts set forth in Findings of Fact 16-22 on the basis of 
our conclusions in In re W. I. Bowman and Pete Reynolds, d/b/a 
Demopolis Stock Yards and Linden Stock Yards, P&S Docket 
No. 2846, issued this date, and for additional reasons not present 
in that proceeding. Not only did respondent have bank over- 
drafts in the custodial accounts involved herein due to the ex- 
tension of credit to certain patrons of the stockyards beyond the 
normal and usual period for payment of livestock purchased 
thereon as in P&S Docket No. 2846, but respondent utilized the 
shippers’ proceeds account maintained by Capital Stock Yards 
to finance purchases of livestock for his own account at the Cam- 


1 The District Supervisor, Packers and Stockyards Division, met with respondent in November 
1962, several months before the issuance of the complaint, for the purpose of discussing re- 
spondent’s financial condition with him. 
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den Stock Yards,? purchases of livestock by a registered dealer 
at the Camden Stock Yards and a purchase of livestock by re- 
spondent’s autioneer at a stockyard unconnected with respondent. 
(See Findings of Fact 19-22.) Since respondent had been ordered 
to maintain a separate custodial account for shippers’ proceeds 
at least with respect to the Capital Stock Yards, unlike the situa- 
tion in P&S Docket No. 2846, respondent also breached section 
201.42 of the regulations then in effect, by borrowing upon the 
account for these purposes. Moreover, the financing of the pur- 
chases of the registered dealer is violative of section 201.61 of 
the regulations issued pursuant to the act. 


We conclude too that respondent’s practices set forth in Find- 
ings of Fact 21-24, constituted willful violations of sections 304, 
307, 312(a) and 401° of the act (7 U.S.C. 205, 208, 213(a) and 
221) and section 201.43 of the regulations issued thereunder. 
See, e.g., In re Roy Hyatt and A. E. Ward, d/b/a Hyatt and Ward 
Livestock Commission Co., 12 A.D. 476 (1953); In re Hugh W. 
Ford Livestock Commission Co., 12 A.D. 472 (1953). In re W. I. 
Bowman, d/b/a Capital Stock Yards, supra, at p. 834. Respond- 
ent was acting as an agent of the consignors of livestock and in 
that capacity it was his duty to make a full disclosure of the facts 
with respect to each transaction to the respective consignor. By 
failing to disclose the full, true and correct name of the pur- 
chaser of consigned livestock, material facts necessary for a full 
and complete accounting were withheld. Actual damage to a 
shipper is not the test as to whether the act has been violated 
and we cannot believe, as contended by respondent, that the con- 
signors of livestock knew or recognized the actual purchasers 
of their livestock on the basis of the abbreviated, incorrect, etc. 
names employed by respondent. Further, respondent has violated 
the sections of the act set forth above and sections 201.49, 201.50 
and 201.73 of the regulations issued pursuant to the act in con- 
nection with the scale tickets issued by respondent’s employees 


2 The complaint alleges that these purchases of livestock by respondent at the Camden Stock 
Yards were for speculative purposes. However, respondent and his bookkeeper testified that 
such purchases were made for market support purposes. As far as we have been able to 
determine, the record discloses that respondent lost money on such purchases. It is concluded 
that complainant has failed to establish that such purchases were for purposes of speculation. 


3 Section 401 of the act was also violated by reason of the facts set forth in Findings of 
Fact 27 and 28. See e.g., In re Oddie Owen, d/b/a Owen Brothers Live Stock Commission 
Company, 20 A.D. 219 (1961) ; In re W. I. Bowman, d/b/a Capital Stock Yards, supra. While 
the complaint also alleges that respondent violated section 10 of an act entitled “An Act to 
Create a Federal Trade Commission, to define its powers and duties, and for other purposes”, 
complainant has apparently abandoned such charge. 
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and the failure to retain scale tickets, as set forth in Findings 
of Fact 24 and 26. Respondent’s explanations with respect to 
the scale ticket charges involved herein are lacking in probative 
value. 


The complaint further alleges that respondent failed to charge 
customers for whom he purchased cattle on a commission basis at 
the Capital Stock Yards the buying commission specified in his 
rate schedule then in effect. As set forth in Finding of Fact 25, 
respondent either failed to charge a commission for such service 
or charged a lesser commission than the one specified in his rate 
schedule. Such actions constitute violations of sections 306(f), 
307 and 312(a) of the act (7 U.S.C. 207(f), 208 and 213(a)). 
See e.g., In re H. M. Walker, d/b/a Maysville Stock Yards, 19 
A.D. 157 (1960) ; In re Gooding Livestock Commission Company, 
Inc., et al., 18 A.D. 1015 (1959) ; In re Baltimore Livestock Auc- 
tion Market, Inc., 17 A.D. 986 (1958). Respondent’s references 
to a failure to give public notice in this regard pursuant to sec- 
tion 306(a) of the act (7 U.S.C. 207(a)) fail since the notice 
there referred to is in connection with the posting of a stockyard 
under the act. The Capital Stock Yards was posted under the 
act many years prior to the matters set forth in Finding of 
Fact 25. 


We do not find similar violations of the act with respect to 
respondent’s alleged failure to charge his scheduled fee or com- 
mission for the buying of cattle for Hershell Major at the W. H. 
Hodges & Co., Inc., stockyard at Montgomery, Alabama. Respond- 
ent’s tariff or schedule of fees at the Capital Stock Yards does 
not distinguish between the purchase of livestock on a commis- 
sion basis at such stockyard or elsewhere, that is, such tariff 
does not specifically contain a charge for such service outside 
such stockyard. During the period involved respondent was ap- 
parently not registered as an individual to buy livestock on a 
commission basis other than at the three stockyards and we can- 
not construe his tariff to include charges for services which he 
was not authorized to perform. While respondent may have per- 
formed a service for which he was not registered, the complaint 
does not so charge. Accordingly, it is concluded that complainant 
has failed to establish the violation charged in connection with 
respondent’s purchases of livestock on a commission basis at the 
Hodges stockyard. 


We turn now to the difficult question of assessing the sanction 
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to be imposed upon respondent for the violations of the act found 
herein. Of course, respondent should be ordered to cease and 
desist from the violations set forth above, to maintain his cus- 
todial or shippers’ proceeds account in accordance with the regu- 
lations issued pursuant to the act and to keep accounts, records 
and memoranda which fully and correctly disclose all transactions 
involved in his business under the act. In addition, in view of 
the fact that several of the practices found to be violative of the 
act herein have continued over a period of time after ample warn- 
ing to respondent, after his promises to discontinue such prac- 
tices and after the issuance of an order to cease and desist there- 
from (see Findings of Fact 29 and 30), it is concluded that 
respondent should be suspended as a registrant under the act 
for a period of 30 days, as recommended by complainant and the 
hearing examiner. Moreover, respondent’s financial condition 
requires his suspension as a registrant under the act after the 
30-day period until he is no longer insolvent, i.e., until he shows 
that his current liabilities no longer exceed his current assets. 


Subsequent to the hearing herein respondent and Jack Whit- 
taker, an employee of respondent for some years, filed an appli- 
cation for registration as a market agency buying on commission 
and as a dealer buying and selling livestock in commerce in the 
name of Bowman Order Buyers, Montgomery, Alabama. Re- 
spondent’s registration form was amended accordingly to list 
respondent and Whittaker as partners doing business as Bowman 
Order Buyers but respondent was then informed that “It should 
be understood that this amendment of your registration will in 
no way affect any sanction that may be filed against you in P&S 
Docket No. 2856. . . . In other words, if your registration is sus- 
pended in that proceeding, the suspension will apply to all your 
activities as a market agency and dealer, including those con- 
ducted in partnership with Mr. Whittaker.” This statement is 
in keeping with the provisions of the act whereby the registrant, 
not the registration, is suspended by an order of suspension 
thereunder (see 7 U.S.C. 204). Moreover, we seriously doubt 
the separate existence of a partnership entity, as distinguished 
from the members thereof, for the purpose of a shield against 
suspension of one of the partners. Cf. In re Harry Lee Sparks 
and Rex Wanda Sparks, 19 A.D. 709, 720-21 (1960), affirmed 
D.C. Cir. 1961. In any event, respondent may not evade the con- 
sequences of his acts by a change in registration which “trans- 
pired in the midstream of the litigation.” See Grand Caillou 
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Packing Co., Inc., et al., 15 Pike & Fischer, Adm. Law 2d 516, 522 
(F.T.C. 1964) and cases cited therein. We do not believe, how- 
ever, that the suspension of respondent as a registrant under 
the act to be imposed herein should affect respondent in his ca- 
pacity as a partner with Pete Reynolds, doing business as De- 
mopolis Stock Yards and Linden Stock Yards, in view of our 
conclusions and the sanction ordered in P&S Docket No. 2846. 


Respondent makes much of the fact that a press release was 
issued after the filing of the complaint with resultant injury to 
respondent’s business because of the unfavorable publicity. The 
issuance of press releases following the filing of a complaint in 
disciplinary proceedings under the regulatory acts of the Depart- 
ment, as is the case with other regulatory agencies, is standard 
procedure. Formal regulatory proceedings are public in nature. 
When the complaint is filed with the Hearing Clerk, the com- 
plaint and all documents filed in the proceeding are matters of 
public record and such has been the case for many years. So that 
formal complaints are public information. The press release made 
it clear that charges were filed against respondent and that a 
hearing would be held and findings made upon the charges. Press 
releases are also issued when final decisions and orders are en- 
tered in a proceeding. 


Respondent argues that the issuance of the press release put 
the hearing examiner and the Judicial Officer in the position that 
they would have to go along with the complainant. Hearing Ex- 
aminers and the Judicial Officer are not connected with the in- 
vestigation or enforcement agencies of the Department and are 
not bound by or influenced by the fact that a press release has 
been issued. As we said above, press releases are issued routinely 
when complaints are filed under the regulatory laws adminis- 
tered by the Department and there are many decisions reported 
in the Agriculture Decisions in which the hearing examiner, the 
Judicial Officer, or both have ruled against the complainant upon 
the evidence or upon the applicable law. See such recent examples 
as In re Salmon, 23 A.D. 662 and In re Swift & Co., 23 A.D. 429. 


Respondent claims too that in the issuance of the press release 
Department employees breached section 201.96 of the regulations 
under the act which provides as follows: 


§ 201.96 PACKERS, STOCKYARD OWNERS, MARKET 
AGENCIES, DEALERS, OR LICENSES; INFORMATION 
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CONCERNING BUSINESS NOT TO BE DIVULGED. No 
agent or employee of the United States shall, without the 
consent of the packer, stockyard owner, market agency, 
dealer, or licensee concerned, divulge or make known in any 
manner, except to such other agent or employee of the United 
States as may be required to have such knowledge in the 
regular course of his official duties or except insofar as he 
may be directed by the Secretary or by a court of competent 
jurisdiction, any facts or information regarding the busi- 
ness of any packer, stockyard owner, market agency, dealer, 
or licensee which may come to the knowledge of such agent 
or employee through any examination or inspection of the 
business or records of the packer, stockyard owner, market 
agency, dealer, or licensee or through any information given 
by the packer, stockyard owner, market agency, dealer, or 
licensee pursuant to the act and regulations. 


Obviously this regulation does not apply to formal disciplin- 
ary proceedings for alleged violations of the act. The Admin- 
istrative Regulations of the Department (7 CFR §1.2(K) (i)) 
make charges, complaints, and other processes in adjudicative 
proceedings confidential prior to publication or use and specifically 
provide (7 CFR §1.4) that records in adjudications are on file 
in the office of the Hearing Clerk and are available to persons 
having a proper interest therein. 


All contentions of the parties presented for the record have 
been considered and whether or not specifically mentioned herein, 
any suggestions, requests, etc., inconsistent with this decision 
are denied. 


ORDER 
Respondent shall cease and desist from: 


(1) operating as a market agency in commerce while his cur- 
rent liabilities exceed his current assets; 


(2) using shippers’ proceeds for purposes of his own, includ- 
ing the extension of credit to customers, and purposes other than 
the payment of lawful marketing charges, compensation due re- 
spondent for his services and the remittance of net proceeds to 
shippers; 


(3) issuing accounts of sale to consignors which fail to show 
the full, true and correct name of the purchaser; 
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(4) issuing scale tickets which fail to show the date of the 
weighing, name or initials of the weigher performing the weigh- 
ing operations, and the true and correct name of the purchaser 
of the livestock ; 


(5) financing the operations of an independently operated and 
separately registered dealer; and 


(6) failing to charge and collect the charges specified in re- 
spondent’s rate schedule on file with the Secretary in connection 
with his purchase operations. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission basis in bank accounts 
separate from the general or private accounts in which his own 
funds are deposited, and each such proceeds account shall be 
designated “Custodial Account for Shippers’ Proceeds” or by a 
similar identifying designation. Such accounts shall be drawn 
upon only for the payment of the net proceeds due to the person 
or persons entitled thereto and the payment of sums due respond- 
ent as compensation for his services and for payment of lawful 
marketing charges. Respondent shall make deposits in said ac- 
counts of amounts equal to any proceeds receivable from the sale 
of consigned livestock that are not received by respondent from 
customers within three days of the sale of the livestock. The ac- 
counts shall be kept in a manner that will clearly reflect the han- 
dling of funds in compliance with section 201.42 of the regulations. 


Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
his business in commerce, including (a) separate records for his 
trading operations and for his market operations; (b) itemized 
bank deposit slips showing the sources of funds deposited; (c) 
full disclosures of compensation and expenses paid employees; 
(d) full and correct copies of accounts of sale, invoices and scale 
tickets to support livestock sales handled by respondent on a 
commission basis and any voided or partially executed scale tickets 
and (e) full and correct details of any purchase of consigned 
livestock by respondent. 


Respondent is suspended as a registrant under the act for a 
period of 30 days and thereafter until such time as he demon- 
strates that he is no longer insolvent, except that such suspension 
shall not apply to respondent in his capacity as a partner with 
Pete Reynolds doing business as Demopolis Stock Yards and 
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Linden Stock Yards. At the request of respondent, when he 
makes such a showing, a supplemental order will be issued in 
this proceeding terminating this suspension. 


This order shall become effective on the 10th day after service 
thereof upon the respondent except that the suspension of re- 
spondent as a registrant under the act shall be effective October 
19, 1964. Copies hereof shall be served upon the parties. 


(No. 9320) 


RUSSELL D. MAAS v. AMERICAN HEREFORD FARMS, INC. P&S 
Docket No. 3016. Decided September 14, 1964. 


Breach of Contract—Damages 


Damages, including expenses for veterinary services and for disinfecting 
premises, are awarded complainant against respondent for respondent’s 
delivering animals that were sick and underweight, some of which 
died, in breach of contract . 


Mr. Jerome Maeder, Wausau, Wisconsin, for complainant. Respondent pro se. 
Mr. Gilbert A. Horn, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on September 5, 1963, 
complainant seeks reparation in the sum of $3,291.00 alleging 
that he ordered 30 heifers and two steers by mail from respond- 
ent; that the animals were delivered on June 7, 1963; that the 
animals delivered weighed less than advertised by respondent 
and were not ready for roughage; that all of the animals had 
“shipping fever”; that several of the calves had “pink eye”; that 
the “pink eye” spread through the entire herd and also affected 
other animals owned by complainant; that by August 8, 1963, 
eight calves had died and two other calves were expected to die. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to § 202.40 of the Rules 
of Practice (9 CFR 202.40), were served on respondent on October 
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8, 1963. A copy of the investigative report was also served on 
complainant. 


On October 16, 1963, respondent filed a motion to dismiss the 
complaint. On November 7, 1963, the presiding officer properly 
denied the motion and granted respondent 20 days to file an 
answer. Respondent filed an answer on December 5, 1963, ad- 
mitting that complainant ordered thirty heifers and two steers 
by mail, that the livestock was delivered to complainant on June 
7, 1963, and that complainant paid the purchase price. Respond- 
ent denies that the cattle delivered were not as represented, and 
states that complainant certified in writing that they were re- 
ceived as advertised in good health and satisfactory condition 
upon inspection. Respondent states, further, that it made an 
express warranty in lieu of all other warranties and that it has 
been ready, willing and able to perform its obligations under 
such warranty at all times. 


Respondent requested an oral hearing which was held at Madi- 
son, Wisconsin, on March 25, 1964. Gilbert A. Horn, Office of 
the General Counsel, United States Department of Agriculture, 
was the presiding officer. Complainant was represented at the 
hearing by counsel and testified in his own behalf. No appearance 
was entered by respondent. 


FINDINGS OF FACT 


1. Complainant, Russell D. Maas, an individual whose address 
is Route 3, Merrill, Wisconsin, is now and was at all times men- 
tioned herein engaged in farming. 


2. Respondent, American Hereford Farms, Inc., Belle Vernon, 
Pennsylvania, is a Pennsylvania corporation which at all times 
material herein was engaged in the business of a dealer buying 
and selling livestock in commerce for its own account. 


3. Complainant placed an order with respondent by mail for 
thirty heifer calves and two steers for the sum of $3,069.00 de- 
livered at complainant’s farm in Wisconsin. A down payment was 
mailed along with the order. The order was made in reliance on 
representations by respondent that the calves sold by it were 
healthy Hereford feeder calves of “excellent” grade, blocky and 
well marked, ready for grass and grain, and weighing 300 pounds. 
The representations made suggested that the calves which re- 
spondent would deliver would grade as fancy. 





i,  —— a 


Ot Sa @D Mm we 





— 9 


rr  ——C 





MAAS v. AMERICAN HEREFORD 1095 
Cite as 23 A.D. 1093 


4. On June 7, 1963, respondent delivered 32 calves at com- 
plainant’s farm. The animals had been shipped by respondent 
from Tonganoxie, Kansas. 


5. The truck driver refused to unload the calves before he 
obtained a certified check for the balance of the purchase price. 
Complainant was not given an opportunity to inspect the calves 
before he paid the balance of the purchase price. 


6. After the calves were unloaded, the truck driver handed a 
“Bill of Sale” to complainant. Complainant did not sign such 
“Bill”. Respondent had not previously advised complainant re- 
garding the disclaimer contained in such “Bill”. The “Bill of 
Sale” recited in part: 


Seller expressly warrants, in lieu of all other implied or 
express warranties, that he will replace any cattle lost within 
10 days after delivery to Buyer, upon adequate proof of death 
within 14 days of delivery, by Seller’s credit for one-half the 
purchase price of such calf. Naturally, Seller assumes no 
responsibility for the feed, care and veterinary expenses, if 
any, for maintaining the cattle after delivery to the Buyer. 


*eKREKEKHK EE KF 


Received the listed cattle as advertised in good health and 
satisfactory condition upon inspection. The guarantee not 
valid unless signed by buyer. 


7. The calves delivered were not ready for grass and grain. 
They weighed an average of 200 pounds. The majority of the 
calves delivered were not blocky and well marked. Many of the 
calves delivered had shipping fever. Although treated by a 
veterinarian, some of the calves never regained health, and by 
August 8, 1963, eight of the calves had died and two were gravely 
ill. Of the other calves delivered, six would have graded as good 
and sixteen would have graded no higher than medium. After 
August 8, nine more calves died. 


8. Some of the calves delivered were affected with “pink eye.” 
In connection with the treatment of the calves delivered by re- 
spondent and of some other animals which contracted the “pink 
eye” with which such calves were affected, complainant incurred 
veterinary expenses in the sum of $188. Complainant expended 
$100 in disinfecting his barn to prevent the spreading of the “pink 
eye” infection. 





1096 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 23 A.D. 1093 


9. According to the Market News Reporting Service of the 
Livestock Division of this Department, on June 7, 1963, at St. 
Paul, Minnesota, fancy feeder calves had a market value of $2514 
to $32 per hundredweight; good and medium feeder calves, a 
market value of $22 to $2614 and $19 to $23, per hundredweight, 
respectively. The market value of feeder calves is substantially 
the same at Merrill, Wisconsin, and St. Paul, Minnesota. 


10. At Merrill, Wisconsin, on June 7, 1963, the market value 
of the calves ordered was $2,576.00, and the market value of the 
calves delivered did not exceed $963.00. 


11. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


Respondent’s failure to deliver animals conforming to the 
representations made by it, constituted an unjust practice in vio- 
lation of the Act on the basis of which reparation may be awarded. 
Newby v. Pat Egan Dairy Farms, 23 A.D. 105 (1964). The meas- 
ure of complainant’s damages is the difference between the mar- 
ket value, at the time and of place of delivery, of calves as repre- 
sented and of the calves delivered. While respondent seeks to 
limit its liability to complainant on the basis of the provisions 
in the “Bill of Sale”, such provisions were not part of the contract 
between the parties. Respondent accepted complainant’s order 
and received payment for the calves without giving any indica- 
tion that it would attempt to disclaim responsibility in connection 
with the representations relied upon by complainant. It might 
also be noted that complainant was not given an opportunity to 
inspect the calves before he paid the purchase price, and when 
the truck driver handed the “Bill” to him after the calves were 
unloaded, complainant did not sign it. 


The calves in question were shipped by respondent from Tong- 
anoxie, Kansas, to Merrill, Wisconsin. The calves ordered were 
to weigh 300 pounds when shipped by respondent. Accordingly, 
they should have weighed approximately 280 pounds upon arrival 
at complainant’s farm. See, In-Transit Shrinkages of Cattle 
(Mimeograph Circular No. 78, issued by Agricultural Experi- 
ment Station, University of Wyoming in cooperation with the 
Agricultural Experiment Stations of the Western States and 
the U. S. Department of Agriculture, February 1957). The calves 
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ordered were to be of “excellent” grade, blocky and well marked. 
While “excellent” is not a generally used grade designation, the 
representations made regarding the calves ordered suggested 
that they would have graded as “fancy”. There is only a short 
distance between St. Paul, Minnesota, and Merrill, Wisconsin, 
and it is concluded that the market value for calves is substan- 
tially the same at both locations. On the basis of the prices re- 
ported by the Market News Reporting Service of the Livestock 
Division of this Department, for St. Paul, it is found that on 
June 7, 1963, at Merrill, Wisconsin, the calves ordered had a 
market value of $28.75 per hundredweight, a total of $2,576.00 
for the 32 calves. 


Eight of the calves delivered died by August 8, 1963, and two 
of the calves were gravely ill on that date as a result of the ship- 
ping fever prevalent at the time such calves were received by 
complainant. It is concluded that the value of such ten calves 
upon delivery to complainant was negligible. On the basis of the 
prices reported by the Market News Reporting Service, it is fur- 
ther concluded that six of the other calves delivered had a market 
value of $24.25 per hundredweight, a total of $291.00, and the 
remaining sixteen calves a market value of not more than $21.00 
per hundredweight, or a total of $672.00. Accordingly, the total 
market value of the calves delivered did not exceed $963.00, and 
therefore the difference between the market value of the calves 
received by complainant and of calves as represented is found 
to have been $1,613.00. Damages need not be established with 
exactness. It suffices if a reasonable basis for their computation 
is afforded. Eastman Co. v. Southern Photo Co., 273 U.S. 359, 
879 (1927) ; Natural Bridge Packing Co. v. Ganey, 15 A.D. 818, 
823 (1956). 


In consequence of respondent’s failure to deliver healthy calves 
in accordance with the representations made by it, complainant 
incurred expenses in the sum of $188.00 for veterinary services 
and in the sum of $100.00 in disinfecting his barn to prevent the 
spreading of the “pink eye” infection. Complainant should be 
reimbursed by respondent for such expenditures. 


On the basis of all of the foregoing it is concluded that re- 
spondent should be ordered to pay reparation in the sum of 
$1,901.00. While complainant seeks an award in a greater amount, 
the evidence of record does not afford a basis for a larger recovery. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,901.00 with 
interest thereon at the rate of 5% per annum from July 1, 1963, 
until paid. 


Copies hereof shall be served upon the parties. 


(No. 9321) 


In re J. H. MCCANLESS. P&S Docket No. 3336. Decided Septem- 
ber 15, 1964. 


Bonding and Registration Requirement—Cease and Desist—Consent 


Respondent is ordered to cease and desist from (1) engaging in business 
as a dealer without filing and maintaining a reasonable bond or its 
equivalent, as required by the act and the regulations issued thereunder 
and (2) engaging in the business of a market agency without being 
registered and without filing and maintaining a reasonable bond or 
its equivalent, as required by the act and the regulations issued there- 
under. 


Mr. Ronald D. Cipolla, for complainant. Mr. Stuart C. Willoughby, Willcox 
Arizona, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on July 22, 1964, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture, charging that respondent violated 
the act and the regulations promulgated thereunder (9 CFR 201.1 
et seq.), hereinafter referred to as the regulations, in various 
respects. 


On August 26, 1964, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations set forth in 
the complaint, waives oral hearing and the report of the Hearing 
Examiner, and consents to the issuance of a specified order con- 
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taining findings of fact and conclusions based upon the allegations 
set forth in the complaint. 


Inasmuch as respondent has complied with the registration 
and bonding requirements of the act and the regulations, and it 
appears that the suspension of respondent’s registration as a 
dealer under the act is not necessary to effectuate the purposes 
of the act, complainant has recommended that the order consented 
to by respondent be issued. 


FINDINGS OF FACT 


1. The Cochise Livestock Auction, Willcox, Arizona, herein- 
after referred to as the stockyard, is now, and was at all times 
material herein, a posted stockyard subject to the provisions of 
the act. 


2. Respondent, an individual whose address is P. O. Box 1041, 
Willcox, Arizona, is now, and was at all times material herein, 
registered with the Secretary of Agriculture as a dealer, to buy 
and sell livestock in commerce for his own account. 


3. Respondent was at all times material herein engaged in the 
business of a dealer and a market agency, within the meaning of 
the act, buying and selling livestock in commerce for his own 
account, and selling livestock on a commission basis at the stock- 
yard under the trade name of Cochise Livestock Auction. 


4. Respondent, on or about August 8, 1963, was notified orally 
and in writing concerning the registration and bonding require- 
ments of the act and the regulations. On December 17, 1963, re- 
spondent was further notified orally concerning the registration 
and bonding requirements of the act and the regulations. Not- 
withstanding said notices, respondent continued to engage in the 
business of a dealer, buying and selling livestock for his own ac- 
count at the stockyard without filing or maintaining a reasonable 
bond or its equivalent, as required by the act and the regulations, 
and continued to engage in the business of a market agency, sell- 
ing livestock at the stockyard on a commission basis without being 
registered with the Secretary of Agriculture so to transact busi- 
ness and without filing or maintaining a reasonable bond or its 
equivalent, as required by the act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated section 303, 307, and 312(a) of 
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the act (7 U.S.C. 203, 208, 213(a)) and sections 201.10, 201.29, 
and 201.30 of the regulations (9 CFR 201.10, 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) engaging in the 
business of a dealer in commerce within the meaning of the act 
without filing and maintaining a reasonable bond or its equivalent, 
as required by the act and the regulations issued thereunder; (2) 
engaging in the business of a market agency in commerce within 
the meaning of the act without being registered with the Secre- 
tary of Agriculture so to operate and without filing and main- 
taining a reasonable bond or its equivalent, as required by the 
act and the regulations issued thereunder. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof upon 
the respondent. 


(No. 9322) 


In re SELBY LIVESTOCK SALES COMPANY, a corporation. P&S 
Docket No. 3290. Decided September 16, 1964. 


Insolvency—Accounting—Shippers’ Proceeds—Records— 
Suspension of Registration—Consent 


Respondent is ordered to cease and desist from (1) operating as a market 
agency while insolvent, (2) issuing untrue or incomplete accounts of 
sale and (3) using shippers’ proceeds for purposes other than remit- 
tance of net proceeds to shippers, and is ordered to maintain a separate 
bank account for shippers’ proceeds and to keep records that fully dis- 
close all transactions involved in its business under the act. Respondent 
is suspended as a registrant under the act for a period of 30 days and 
thereafter until it is no longer insolvent. 


Mr. George A. Robertson, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Complaint 
filed by the Acting Director, Packers and Stockyards Division, 
Agricultural Marketing Service, United States Department of 
Agriculture, charging respondent with being insolvent within 
the meaning of the Act (7 U.S.C. 204) and with violating certain 
provisions of the Act, and the regulations promulgated there- 
under, hereinafter referred to as the regulations. Respondent 
filed an amended answer in which it admits jurisdictional allega- 
tions of the complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and the report of the Hearing 
Examiner, and consents to the issuance of a specified order, with 
findings and conclusions for the purpose of this proceeding only 
based on all allegations contained in the Complaint. Complainant 
has recommended that the order consented to by the respondent 


be entered. 
FINDINGS OF FACT 


1. Respondent is registered with the Secretary of Agriculture 
as a market agency selling livestock on a commission basis at the 
Selby Livestock Sales Company stockyard, hereinafter referred 
to as the stockyard, a posted stockyard subject to the provisions 
of the Act, and at all times material herein respondent was so 


registered. 


2. Respondent’s current liabilities presently exceed its current 
assets. As of February 28, 1964, respondent’s current liabilities 
exceeded its current assets by approximately $7,574.38. 


3. Respondent, during the period from on or about November 
30, 1963, through February 8, 1964, engaged in business as a 
market agency under the Act notwithstanding that during such 
period its current liabilities exceeded its current assets. 


4. Respondent, at the stockyard, on or about November 16, 
1963, in connection with the sale of livestock for the account of 
its vice-president, Gerhart Oster, prepared accounts of sale which 
failed to show the name of Gerhart Oster as the seller or con- 
signor of the livestock but instead showed false or incorrect 
names. Copies of such false or incorrect accounts of sale were 
made a part of the accounts and records of respondent. 
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5. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth in paragraph V of the Complaint, in 
connection with the sale of livestock consigned to it for sale on 
a commission basis, issued accounts of sale to the consignors of 
the livestock which failed to show the full, true, and correct 
name of the purchaser of the livestock but instead showed number 
or initial designations. Copies of such false or otherwise incorrect 
accounts of sale were made a part of the accounts and records 
of respondent. 


6. Respondent used funds received as proceeds from the sale 
of livestock consigned to it for sale on a commission basis at the 
stockyard for purposes of its own and purposes other than the 
payment of lawful marketing charges and the remittance of net 
proceeds to shippers, thereby endangering or impairing the 
faithful and prompt accounting therefor and payment of the por- 
tions thereof due the owners or consignors of livestock. The 
respondent’s use of proceeds due the consignors of livestock re- 
sulted in a deficit balance in its custodial account for shippers’ 
proceeds of approximately $2,175.95 on November 30, 1963, $2,- 
729.47 on December 31, 1963, $3,176.51 on January 31, 1964, and 
$1,435.54 on February 28, 1964. 


7. Respondent, during the period from September 1, 1963, 
through February 28, 1964, in connection with its market agency 
operations under the Act, failed to keep accounts, records, and 
memoranda which fully and correctly disclosed all transactions 
involved in its business. Respondent, during such period, failed 
to keep: (a) a general ledger containing accounts showing assets, 
liabilities, income, expenses, and net worth or capital; (b) an 
accounts receivable ledger; (c) periodic reconciliations of its 
bank accounts; and (d) records of inventory of livestock. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that the respondent is insolvent within the meaning 
of the Act (7 U.S.C. 204) and respondent has wilfully violated 
sections 307, 312(a) and 401 of the Act (7 U.S.C. 208, 213(a) 
and 221) and sections 201.41, 201.43, and 201.46 of the regulations 
(9 CFR 201.41, 201.43 and 201.46). Inasmuch as the respondent 
has consented to the issuance of the order set forth below, and 
complainant has recommended that such order be issued, the 
order will be issued. 
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ORDER 


1. Respondent shall cease and desist from engaging in business 
as a market agency under the Act while its current liabilities ex- 
ceed its current assets. 


2. Respondent shall cease and desist from preparing or issuing 
accounts of sale which do not show the full, true, and correct 
name of the purchaser, seller, or consignor of the livestock. 


3. Respondent shall cease and desist from using shippers’ pro- 
ceeds for purposes of its own and purposes other than the pay- 
ment of lawful marketing charges and the remittance of net pro- 
ceeds to shippers. 


4, Respondent shall deposit the gross proceeds received from 
the sale of livestock handled on a commission or agency basis in 
a separate bank account designated as “Custodial Account for 
Shippers’ Proceeds,” or by a similar identifying designation. 
Such account shall be drawn on only for payment of the net- 
proceeds due the consignor or shipper, or such other person or 
persons whom the respondent has knowledge is entitled thereto, 
and to obtain therefrom the sums due respondent as compensa- 
tion for its services, as set out in its tariff, and for such sums 
as are necessary to pay all legal charges against the consignment 
of livestock which respondent may in its capacity as agent, be 
required to pay for and on behalf of the consignor or shipper. 
In all other respects, respondent shall maintain such account in 
conformity with the provisions of section 201.42 of the regula- 
tions. 


5. Respondent shall keep such accounts, records, and memor- 
anda as will fully and correctly disclose all transactions involved 
in its business including (1) a general ledger containing accounts 
showing assets, liabilities, income, expenses, and net worth or 
capital; (2) an accounts receivable ledger; (3) periodic recon- 
ciliations of its bank accounts; and (4) records of inventory of 
livestock. 


6. Respondent’s registration under the Act is suspended for 
a period of thirty (30) days and thereafter until such time as 
respondent demonstrates that it is no longer insolvent. When 
the respondent demonstrates that it is no longer insolvent, a sup- 
plemental order will be issued in this proceeding terminating 
the suspension after the thirty day period. 


This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 





1104 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 23 A.D. 1104 


(No. 9323) 


In re MART (BILL) WHITE. P&S Docket No. 3310. Decided Sep- 
tember 21, 1964. 


Surety Bond—Cease and Desist 


Respondent is ordered to cease and desist from operating as a dealer under 
the act without filing and maintaining a reasonable bond or its equiv- 
alent as required by the act and the regulations. 


Mr. Garrett N. Wyss, for complainant. Respondent pro se. Mr. G. Osmond 
Hyde, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed September 3, 1964, are adopted as the final decision and 
order in this proceeding. Respondent filed exceptions to the hear- 
ing examiner’s report September 11, 1964. Such exceptions state 
that respondent presently is bonded. This fact was recognized 
by complainant and the hearing examiner and we are in agree- 
ment that respondent should, nevertheless, be ordered to cease 
and desist from the violation found herein, Cf., e.g., In re John 
Naser, 23 A.D. 451 (1964). 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed May 28, 1964, by the 
Director, Packers and Stockyards Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. The 
respondent is registered with the Secretary under the act as a 
dealer to buy and sell livestock in commerce for his own account 
and is charged with engaging in business as a dealer without 
maintaining a reasonable bond or its equivalent, as required by 
the act and the regulations thereunder. A copy of the complaint 
and a copy of the rules of practice were served upon respondent 
June 4, 1964. 


At the time of the service of the complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
202.9 of the rules of practice (9 CFR 202.9), failure to file an 
answer would constitute an admission of the facts alleged in the 
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complaint and, in effect, a waiver of oral hearing. Notwithstand- 
ing such notice, respondent has not filed an answer. The matter 
was referred to G. Osmond Hyde, Chief Hearing Examiner, Office 
of Hearing Examiners, United States Department of Agriculture, 
for the preparation of a report without further investigation or 
hearing pursuant to section 202.9(c) of the rules of practice. 


Counsel for complainant has filed a recommendation which 
recites that the respondent is now in compliance with all the 
bonding requirements of the act and the regulations, and recom- 
mends that the respondent be ordered to cease and desist from 
operating as a livestock dealer in commerce without adequate 
bond coverage. 


PROPOSED FINDINGS OF FACT 


1. Respondent, Mart White, sometimes known as Bill White, 
is an individual whose address is Sweet Springs, Missouri. Re- 
spondent is now and was at all times material herein engaged in 
business as a dealer within the meaning of the act and registered 
with the Secretary to buy and sell livestock in commerce for his 
own account. 


2. The Halsey & Riley Sales Co., Inc., stockyard, Marshall, 
Missouri, and the Carrollton Livestock Auction stockyard, Caroll- 
ton, Missouri, hereinafter called the stockyards, are now, and 
were at all times material herein posted stockyards subject to 
the provisions of the act. 


3. The St. Louis Independent Packing Company, St. Louis, 
Missouri, is now and was at all times material herein engaged in 
the business of selling in interstate commerce meat and meat 
food products prepared from livestock slaughtered by it, and is 
now, and was at all times material herein a packer within the 
meaning of that term as defined in the act. 


4. Respondent’s dealer bond was terminated July 16, 1962. 
By letters dated July 11, 1962, December 12, 1962, and January 
2, 1963, respondent was notified he would have to furnish a new 
bond if he continued to operate after July 16, 1962, as a dealer 
buying and selling livestock in commerce for his own account. 
Notwithstanding such notice, respondent continued to engage 
in the business of buying and selling livestock at the stockyards 
as a dealer, and selling livestock to St. Louis Independent Packing 
Company, St. Louis, Missouri, without filing and maintaining a 
reasonable bond or its equivalent. 
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PROPOSED CONCLUSIONS 


Respondent’s operation in business as a dealer under the act 
without a reasonable bond or its equivalent, as set forth in Find- 
ing of Fact 4, constitutes a willful violation of section 312(a) 
of the act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of 
the regulations issued thereunder (9 CFR 201.29 and 201.30). 
See, e.g., In re Isom Martin, 8 A.D. 1247 (1949); In re W. O. 
Steen, 16 A.D. 125 (1957) ; In re Ray York, 20 A.D. 1112 (1961) ; 
In re Clayton Miller, 22 A.D. 803 (1963); In re Floyd Bryan 
Moore, 23 A.D. 312 (1964). 


Although respondent has now filed an adequate surety bond, 
he should be ordered to cease and desist from the violation found 
herein, as recommended by complainant. 


PROPOSED ORDER 


Respondent shall cease and desist from engaging in business 
as a dealer under the act without filing and maintaining a reason- 
able bond or its equivalent, as required by the act and the regu- 
lations issued thereunder. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies shall be served upon the 
parties. 


(No. 9824) 


In re JUNIOR R. FITZGERALD. P&S Docket No. 3311. Decided 
September 21, 1964. 


Insolvency —Checks—Failure to Pay When Due—Records— 
Suspension of Registration—Consent 


Respondent is ordered to cease and desist from (1) failing to pay, when 
due, the purchase price of livestock purchased in commerce, and (2) 
issuing insufficient funds checks in payment of such livestock and to 
keep appropriate records. Respondent is suspended as a registrant 
under the act until he is no longer insolvent, except that this suspension 
shall be held in abeyance so long as respondent does not engage in 
business as a market agency or dealer under the act. 


Mr. Garrett N. Wyss, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on May 28, 1964, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture, charging respondent with violations 
of the Act. 


Respondent filed an amended answer on August 26, 1964, in 
which respondent admits the jurisdictional allegations of the 
complaint, neither admits nor denies the remaining allegations, 
waives oral hearing and the report of the Hearing Examiner, 
and consents to the issuance of a specified order, with findings 
and conclusions, for the purpose of this proceeding only, based 
on all allegations contained in the complaint. Complainant has 
recommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, whose address is Buena Vista, Virginia, is now, 
and was at all times material herein, engaged in the business of 
buying and selling livestock in commerce for his own account, 
and is now and was at all times material herein, registered with 
the Secretary of Agriculture as a dealer buying and selling live- 
stock in commerce for his own account. 


2. The Lynchburg Stockyards, Inc., Lynchburg, Virginia, the 
Roanoke Livestock Market, Inc. stockyard, Roanoke, Virginia, 
the Staunton Livestock Market, Inc. stockyard, Staunton, Vir- 
ginia, and the Staunton Union Stock Yards, Inc., Staunton, Vir- 
ginia, hereinafter called the stockyards, are now, and were at all 
times material herein, posted stockyards subject to the provisions 
of the Act. 


3. Respondent’s current liabilities exceed his current assets. 
As of May 8, 1964, respondent’s current liabilities exceeded his 
current assets by approximately $11,444.57. 


4. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock at the stockyards and failed 
to pay, when due, the purchase price of such livestock. 
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Date 
1963 Purchased at Amount 
September 23 Lynchburg, Stockyards, Inc. $1,192.12 
Lynchburg, Virginia 
November 11 ? 8,520.20 
” 
November 14 Roanoke Livestock Market, Inc. 2,906.31 
Roanoke, Virginia 
1964 
March 28 Staunton Union Stock Yards, Inc. 409.52 
Staunton, Virginia 
March 31 Staunton Union Stockyards, Inc. 1,031.81 


Staunton, Virginia 


5. Respondent, on or about the dates set forth below, as well 
as at divers other times during the year 1964, issued checks in 
purported payment for livestock purchased at the stockyards, 
which checks were returned by the banks upon which they were 
drawn because of insufficient funds. 


Date Check Issued 


1964 Payee Amount 
February 24 Lynchburg Live Stock Mkt. $439.53 
March 2 Lynchburg Stock Yard 563.89 
March 28 Staunton Union Stockyards, Inc. 409.52 
April 22 Roanoke Livestock Mkt. 836.87 


6. Respondent, during the period from April 2, 1962, through 
May 8, 1964, failed to maintain accounts, records, and memoranda 
which fully and correctly disclosed all transactions involved in 
his business as a dealer under the Act, in that respondent failed 
to keep and maintain a cash receipts and disbursements journal, 
a general ledger containing accounts showing assets, liabilities, 
income, expenses and net worth, all purchase and sales invoices, 
and monthly bank account reconciliations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
it is concluded that respondent is insolvent within the meaning 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Findings of Fact 4, 5 and 6 
herein, respondent has wilfully violated sections 312 and 401 of 
the Act (7 U.S.C. 213, 221). Complainant has recommended that 
the order consented to by respondent be issued. The order will 
be issued. 
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ORDER 


Respondent shall cease and desist from (1) failing to pay, 
when due, the purchase price of livestock purchased in commerce; 
and (2) issuing checks in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on 
deposit in the bank upon which they are drawn to pay such checks. 


Respondent shall keep and maintain such accounts, records, and 
memoranda as will fully and correctly disclose all transactions 
involved in his business as a dealer under the Act, including: (a) 
a cash receipts and disbursements journal, (b) a general ledger 
containing accounts showing assets, liabilities, income, expenses 
and net worth, (c) all purchase and sales invoices, and (d) 
monthly bank account reconciliations. 


Respondent is suspended as a registrant under the Act until 
such time as he demonstrates that he is no longer insolvent. When 
respondent demonstrates that he is no longer insolvent, a sup- 
plemental order will be issued in this proceeding terminating 
this suspension. However, the suspension of respondent shall be 
held in abeyance and not become effective so long as respondent 
does not engage in the business of buying or selling livestock in 
commerce as a market agency or a dealer under the Act. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 9325) 


In re RONALD EMBERTON. P&S Docket No. 3353. Decided Sep- 
tember 22, 1964. 


Insolvency —Checks—Failure to Pay When Due—Records— 
Suspension of Registration—Consent 


Respondent is ordered to cease and desist from (1) operating as a dealer 
buying and selling livestock while his current liabilities exceed his 
current assets, (2) issuing insufficient funds checks in payment of pur- 
chased livestock and (3) failing to pay when due the full purchase price 
of such livestock and to keep appropriate records. Respondent is sus- 
pended as a registrant under the act for a period of 60 days and there- 
after until he is no longer insolvent. 


Mr. Jerome S. Ducrest, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Com- 
plaint filed by the Acting Director, Packers and Stockyards Divi- 
sion, Agricultural Marketing Service, on August 19, 1964, charges 
respondent with various violations of the Act and the regulations. 
In an answer filed on September 10, 1964, respondent admits the 
facts alleged in the Complaint and submits to the jurisdiction of 
the Secretary in the matter, waives the right to an oral hearing 
and to the report of the Hearing Examiner, and consents to the 
issuance of a specified order, with findings of fact and conclusions 
based upon the allegations set forth in the Complaint as the 
findings of fact and conclusions of the Secretary, requiring re- 
spondent to cease and desist from the practices complained of in 
the Complaint and suspending his registration for a period of 
60 days and thereafter until he demonstrates that he is no longer 
insolvent. Complainant has recommended that the order agreed 
to by respondent in said answer be issued. 


FINDINGS OF FACT 


1. The Union Stock Yards, Omaha, Nebraska, Rock Port Sale 
Pavilion, Inc., Rock Port, Missouri, and the Maryville Auction 
Co., Inc., Maryville, Missouri, hereinafter referred to as the 
stockyards, are now and were at all times mentioned herein posted 
stockyards subject to the provisions of the Act. 


2. Respondent, whose business address is Hamburg, Iowa, is 
now and was at all times mentioned herein registered with the 
Secretary of Agriculture as a dealer to buy and sell cattle for 
his own account at the stockyards. 


8. (a) Respondent’s total current liabilities as of January 1, 
1964, exceeded his total current assets by $177,221.69. As of said 
date, respondent had current liabilities totalling $270,275.69 and 
had, to offset said current liabilities, current assets totalling only 
$93,054.00, resulting in said excess of current liabilities over 
current assets of $177,221.69. 


(b) Respondent’s total current liabilities as of June 1, 1964, 
exceeded his total current assets by $269,974.22. As of said date, 
respondent had current liabilities totalling $312,811.89 and had, 
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to offset current liabilities, current assets totalling only $42,- 
837.67 resulting in said excess of current liabilities over current 
assets of $269,974.22. 


(c) Respondent presently is unable to meet his current finan- 
cial obligations as they come due in the usual course of business. 


4. Respondent, in commerce, during the period from January 
2 through April 30, 1964, regularly and consistently operated as 
a dealer buying and selling livestock for his own account while 
his current liabilities exceeded his current assets. 


5. (a) Respondent, on or about the dates listed below, issued 
checks on his account in The Citizens Bank of Atchison County, 
Rock Port, Missouri, in payment for cattle purchased from vari- 
ous market agencies in dealer transactions at posted stockyards, 
which checks, when presented for payment, were returned unpaid 
because of insufficient funds in respondent’s said bank account, 
as follows: 


Date of Amount of Stockyard at 
Check Check Payee of Check Which Live- 
1964 stock Purchased 


Feb. 20 $11,037.00 Fair Ground Sale Fairground Sale Company, 
Maryville, Missouri 


Apr. 20 10,000.00 Mactier Bros. Union Stock Yards, 
10,000.00 Omaha, Nebraska 
10,000.00 
10,000.00 

May 2 7,448.37 Bradley L.S. Bradley Livestock Auction 

Red Oak, Iowa 
May 2 7,444.37 Bradley L.S. ~ 
May 29 4,454.18 Bradley’s Auction = 


(b) Respondent, on or about March 15, 1964, issued a check 
on his account in The Citizens Bank of Atchison County, Rock 
Pork, Missouri, payable to “Rock Port Sale” in payment for cattle 
purchased by him from the Rock Port Sale Pavilion, Inc., Rock 
Port, Missouri, a posted stockyard, without having and maintain- 
ing on deposit in said account sufficient funds to pay such check. 


6. Respondent, on or about the dates and in the dealer trans- 
actions set forth below, and at divers other times during the 
period from January 1 through April 30, 1964, purchased live- 
stock at various posted stockyards for his own account and failed 
to pay, when due, the full purchase price of such livestock, as 
follows: 
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No. of 
Date of Head of 
Purchase Livestock Firm From Stockyard At Purchase 
1964 Purchased Which Purchased Which Purchased Price 

Jan. 17 123 Fairground Sale Fairground Sale $17,244.09 

Co. Company 

Maryville, Missouri 

Feb. 7 30 se 3,757.68 
Feb. 7 91 ” ” 11,037.00 
Feb. 12 41 Rock Port Sale Rock Port Sale Pavilion 5,583.61 

Pavilion Rock Port, Missouri 
Feb. 19 9 ‘a ” 1,084.87 
Feb. 26 14 = ” 3,604.87 
Mar. 4 13 ” ” 1,582.84 
Mar. 11 11 ” m 1,903.03 
Apr. 4 152 Bradley Live- Bradley Livestock Auction, 

stock Auction Red Oak, Iowa 14,081.63 
Apr. 14 274 Mactier Bros. Union Stock Yards, 33,714.54 

Livestock Omaha, Nebraska 

Commission 

Co. 
Apr. 15 100 11,997.63 
Apr. 16 25 ” 5g 2,870.32 


7. Respondent, during the period from January 1 through 
June 1, 1964, failed to keep accounts, records and memoranda that 
fully and correctly disclosed all transactions involved in his busi- 
ness as a dealer in that respondent, during said period, (1) did 
not have (a) a general ledger of accounts showing assets, liabili- 
ties, income, expenses, and net worth, (b) a current cash book 
showing all cash received and disbursed, and (c) an accurate 
record of the number and weight of livestock bought, sold, or 
otherwise disposed of each business day and the prices paid or 
received therefore; (2) did not make, or make and retain (a) 
monthly reconciliations of his bank accounts and (b) periodic 
inventories of livestock on hand; and (8) did not retain all pur- 
chase invoices, sale invoices, and scale tickets issued to him in 
connection with said dealer transactions. 


CONCLUSIONS 


By reason of the facts set out in Finding of Fact 3, it is con- 
cluded that respondent’s financial condition does not meet the 
requirements of the Act (7 U.S.C. 204), and by reason of the 
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facts set out in Findings of Fact 4 through 7, it is concluded that 
respondent has wilfully violated sections 312(a) and 401 of the 
Act and section 201.43 (b) of the regulations. 


Inasmuch as respondent has consented that an order be issued 
requiring him to cease and desist from the practices complained 
of in the Complaint and suspending his registration for a period 
of 60 days and thereafter until he demonstrates that he is no 
longer insolvent, and complainant has recommended that such 
an order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Operating as a dealer buying and selling livestock for his 
own account while his current liabilities exceed his current assets. 


2. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining on deposit in the bank 
upon which such checks are drawn sufficient funds to pay such 
checks. 


3. Failing to pay when due the full purchase price of livestock 
purchased in commerce. 


Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
his business as a dealer in commerce, including (a) a general 
ledger of accounts showing assets, liabilities, income, expenses 
and net worth, (b) a current cash book showing all cash received 
and disbursed, (c) an accurate record of the number and weight 
of livestock bought, sold, or otherwise disposed of each day and 
the prices paid or received therefor, (d) monthly reconciliations 
of his bank accounts, and (e) periodic inventories of livestock 
on hand, and shall retain all purchase bills and invoices and scale 
tickets issued to him in connection with dealer transactions in 
accordance with the provisions of section 201.50 of the regula- 
tions. 


Respondent is suspended as a registrant under the Act for a 
period of 60 days and thereafter until he demonstrates that he 
is no longer insolvent. When he demonstrates that he is no longer 
insolvent, a supplemental order will be issued in this proceeding 
terminating such suspension. 
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(No. 9326) 


CLARK CATTLE Co. v. C. A. HELDRIDGE, d/b/a LONG AND HANSEN 
LIVESTOCK COMMISSION Co., et al. P&S Docket No. 2979. De- 
cided September 23, 1964. 


Petition for Rehearing and Reargument—Denied—Newly 
Discovered Evidence 


Complainant’s petition for rehearing and reargument is denied and the 
order of July 22, 1964, is reinstated as newly discovered evidence is 
merely cumulative and findings and conclusions of prior order affirmed. 


Margolin, Goldbatt & Stienstra, Sioux City, Iowa, for complainant. Shull, 
Marshall, Wayne, Marks & Vizintos, Sioux City, Iowa, for respondents. 
Mr. George R. Springborg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR REHEARING AND REARGUMENT 
AND ORDER UPON RECONSIDERATION OF PREVIOUS ORDER 


In this reparation proceeding under the Packers and Stock- 
yards Act, as amended (7 U.S.C. 181 et seq.), an order was issued 
on July 2, 1964 dismissing the complaint. The order was based 
on the conclusion that the breach of the contract under which 
complainant was to purchase 125 head of steers from respondent 
Dunklau did not cause any injury to the complainant. On August 
8, 1964, complainant filed a petition for rehearing and reargu- 
ment and for reconsideration of the order. An answer to such 
petition was filed by respondents August 13, 1964. 


It is alleged in the petition that the complainant now has new 
and additional witnesses, the testimony of which was unknown 
and unavailable to the complainant up to the time the order 
herein was entered and which “would substantiate the contention 
of the Complainant herein.” It is further alleged that it was spe- 
cifically agreed that the cattle in question would be put on water 
on arrival at the stockyard and left on water until weighed to com- 
plainant the following morning; that “there is evidence in the 
record that there was such a specific agreement and furthermore, 
the witnesses above referred to, will substantiate that fact.” 


Testimony that it was agreed that the cattle would be kept on 
water from the time of their arrival at the stockyard, was given 
by complainant at the hearing on December 12, 1963. Re- 
spondent Dunklau and complainant entered into a written con- 
tract in connection with the sale of the cattle involved in this 
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proceeding. The circumstances surrounding his signing of such 
contract were related by complainant on April 5, 1963, in an 
affidavit contained in the investigative report. In the affidavit 
complainant stated: “I went to the office of Long & Hansen 
and read the contract which Mr. Al Heldridge had prepared. We 
discussed it briefly and I signed it. We discussed the fact that 
[the] cattle were to arrive Sioux City at or about 6 p.m., put on 
feed that night, on feed and water the next morning and weighed 
on the first turn.” The written contract between complainant 
and respondent Dunklau did not specify how the cattle were to 
be handled. It merely stated that the cattle were to be handled 
in a “normal manner.” Four of complainant’s own witnesses 
testified at the hearing that generally slaughter cattle are kept 
off water until just before weighing on the day after arrival at 
the stockyard. On the basis of the record, it is again concluded 
that the method of putting cattle on water on arrival at the stock- 
yard and leaving them on water until weighing the next morning, 
is followed only where there is a specific agreement as to such 
method, as in the contract made by complainant with the Raskin 
Packing Co. under which complainant had agreed to resell the 
cattle involved. 


Insofar as the 125 steers involved in this case are concerned, 
the evidence shows that 25 head were put on water upon arrival 
at the stockyard and then taken off; that later, from 4 to 5 p.m., 
all 125 head were put on water; and that between 10:00 and 
10:30 p.m., all were again put on water; and water was left run- 
ning during the rest of the night in three of the five pens in which 
the steers were yarded. Clearly this was not normal handling. 


In the petition it is contended that complainant was injured 
in consequence of respondents’ failure to handle the watering of 
the cattle in a normal manner. However, the evidence indicates 
that the manner in which respondents handled the cattle tends 
to result in their weighing less at the time they cross the scales, 
thereby benefiting rather than injuring the buyer. Complainant 
agreed with respondent Dunklau that the cattle were to be han- 
dled in a “normal manner” (which meant that they were to be 
kept off water), whereas in the contract thereafter made by com- 
plainant and the Raskin Packing Co., it was specified that they 
were to be put on water on arrival at the stockyard. Accordingly, 
although the cattle were not handled in a “normal manner” as 
provided in the contract with respondent Dunklau, even if there 
had been compliance with the provisions thereof, complainant 








1116 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 23 A.D. 1116 


would have been unable to fulfill his contract with the Raskin 
Packing Co. At the hearing complainant himself in answer to a 
question as to how the manner in which the cattle were watered 
by respondents had injured complainant, stated: “I can’t tell you 
that any more than anyone else could tell you.” In answer to the 
question: “Do you claim it hurt you in any way?”, complainant 
said: “Frankly, I don’t know. I am sure no one else knows.” 

It should also be noted that in the contract under which com- 
plainant was to buy the cattle from respondent Dunklau, the 
agreed purchase price was appreciably higher than the market 
price on the agreed delivery date. There is a strong indication 
in the record that the underlying reason for the rejection of the 
cattle by complainant was such drop in the market price between 
the contract date and the delivery date under such contract. 


The other matters raised in complainant’s petition were already 
considered at the time the order of July 22 was issued. The newly 
discovered evidence offered by complainant appears merely cum- 
ulative. Upon reconsideration of the record in this case as a 
whole, it is determined that the findings of fact and conclusions 
set forth in the decision herein are supported by the evidence and 
good cause for the granting of complainant’s petition for rehear- 
ing or reargument has not been shown. 

Accordingly, complainant’s petitions for rehearing and re- 
argument are hereby denied, and the order of July 22, 1964, is 
hereby reinstated. 

Copies hereof shall be served upon the parties. 


(No. 9327) 


DUANE BACKES v. AMERICAN HEREFORD FARMS, INC. P&S Docket 
No. 3000. Decided September 23, 1964. 


Weight—Bill of Sale—Disclaimer—Damages 


Respondent’s failure to deliver calves conforming to the representations 
relied upon by complainant with respect to weight and health of animals 
is in violation of the act and reparation is awarded complainant 
against respondent on the basis of the difference between the weight 
of the calves ordered and of the calves delivered. 


Complainant pro se. Respondent pro se. Mr. Giles H. Penstone, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 








BACKES v. AMERICAN HEREFORD 1117 
Cite as 23 A.D. 1116 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed August 1, 1963, com- 
plainant seeks reparation in the amount of $285.45 alleging that 
complainant ordered 10 steer calves from respondent and paid the 
full purchase price of such calves but that the calves delivered 
were not as represented by respondent. 


Copies of the complaint and the investigative report, prepared 
by the Packers and Stockyards Division of the Department and 
filed in the proceeding pursuant to section 202.40 of the Rules 
of Practice (9 CFR 202.40), were served upon respondent on 
August 29, 1963. A copy of the investigative report was also 
served on the complainant. 


On September 10, 1963, respondent filed a motion to dismiss 
and requested an oral hearing. On October 4, 1963, the presiding 
officer properly denied the motion to dismiss and gave the re- 
spondent an opportunity to file an answer to the complaint within 
20 days after service of the ruling on the motion. Respondent 
filed an answer on October 18, 1963, denying that the calves in 
question were represented as weighing 300 to 325 pounds; and 
denying “that the truck driver had any authority to suggest to 
complainant that defendant would refund ‘any amount due for 
short weight’.” 


An oral hearing was held at Columbus, Nebraska, on March 
16, 1964. Giles H. Penstone, Office of the General Counsel, United 
States Department of Agriculture, served as presiding officer. 
Complainant appeared in his own behalf and testified. No ap- 
pearance was entered by respondent. 


FINDINGS OF FACT 


1. Complainant, Duane Backes, is an individual whose address 
is Route 2, Lindsay, Nebraska. 


2. Respondent, American Hereford Farms, Inc., Tonganoxie, 
Kansas, is a Kansas Corporation which at the time of the trans- 
action involved herein was engaged in the business of a dealer 
buying and selling livestock in commerce. Since July 1, 1963, 
respondent has been registered under the Act with the Secretary 
of Agriculture so to operate. At the time involved herein respond- 
ent was operated as a branch of American Hereford Farms, Inc., 
Belle Vernon, Pennsylvania, a Pennsylvania corporation. 
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3. On the basis of representations by respondent that the calves 
shipped would weigh from 300 to 325 pounds per head and would 
be healthy, complainant ordered 10 calves in commerce from re- 
spondent. A down payment of $99.00 was sent along with the 
order. 


4. On June 4, 1963, 10 calves were delivered by respondent at 
complainant’s farm near Lindsay, Nebraska. The calves had been 
shipped by respondent from Tonganoxie, Kansas. 


5. At the time of delivery, the calves weighed less than 300 
pounds and they were sick. Complainant accepted the calves and 
paid the balance of the purchase price ($891.00) in reliance on 
the promise by the truck driver that “the company would refund 
any amount due for short weight” on the basis of the weight of 
the calves one week after delivery. 


6. At the time of delivery, complainant signed a “Bill of Sale” 
on which there were printed a disclaimer regarding implied and 
express warranties and a clause stating that the cattle were re- 
ceived in good health and satisfactory condition. Complainant 
did not understand the meaning of the provisions printed on 
the “Bill of Sale.” 


7. Two weeks after delivery the calves averaged 222 pounds. 
The calves averaged no more than 222 pounds upon delivery. 


8. The complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS 


Respondent’s failure to deliver calves conforming to the repre- 
sentations relied upon by complainant, constituted an unjust 
practice in violation of the Act on the basis of which reparation 
may be awarded. Newby v. Pat Egan Dairy Farms, 23 A.D. 105 
(1964). 


The provisions on the “Bill of Sale” will not bar or limit com- 
plainant’s recovery in this proceeding since respondent accepted 
the order and the down payment without giving any indication 
that it would attempt to disclaim responsibility in connection 
with the representations relied upon by complainant. The latter 
did not understand the import of the provisions. printed thereon 
when he signed the “Bill of Sale.” Respondent’s liability arises 
out of its failure to deliver calves as represented and therefore 
it is unnecessary to determine whether the truck driver was auth- 
orized to promise a “refund.” 
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Complainant bases his claim for damages on the difference 
between the weight of the calves ordered and of the calves de- 
livered. The calves ordered were to average 312.50 pounds when 
shipped by respondent from Tonganoxie, Kansas. Accordingly, 
they should have averaged 300 pounds upon arrival at complain- 
ant’s farm. See, /n-Transit Shrinkages of Cattle (Mimeograph 
Circular No. 78, issued by Agricultural Experiment Station, Uni- 
versity of Wyoming in cooperation with the Agricultural Experi- 
ment Stations of the Western States and the United States De- 
partment of Agriculture). The calves delivered by respondent 
weighed no more than an average of 222 pounds upon arrival at 
complainant’s farm. Under the contract of the parties, the calves 
were valued at $99.00 per head or $33.00 per hundredweight. On 
the basis of the weight shortage of 78 pounds and the price of 
$33.00 per hundredweight, it is concluded that complainant 
suffered damages in the sum of $25.74 per head, a total of $257.40 
for the 10 calves. While complainant seeks an award in a greater 
amount, the record does not afford a basis for a greater recovery. 
Damages need not be established with exactness, but a reasonable 
basis for their computation must be afforded. Eastman Co. v. 
Southern Photo Co., 273 U.S. 359, 379 (1927); Natural Bridge 
Packing Co. v. Ganey, 15 A.D. 818, 823 (1956). 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $257.40, with in- 
terest thereon at the rate of 5% per annum from July 1, 1963, 
until paid. 


Copies hereof shall be served upon the parties. 


(No. 9328) 


MARVIN DUNKLAU v. GLENN F. CLARK, d/b/a CLARK CATTLE Co. 
P&S Docket No. 2974. Decided September 23, 1964. 


Petition for Rehearing and Reargument—Denied— 
Newly Discovered Evidence 


Complainant’s petition for rehearing and reargument is denied and the 
order of July 22, 1964, is reinstated as newly discovered evidence is 
merely cumulative and findings and conclusions of prior order affirmed. 
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Mr. Jesse E. Marshall, Sioux City, Iowa, for complainant. Margolin, Gold- 
blatt and Stienstra, Sioux City, Iowa, for respondent. Mr. George R. 
Springborg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR REHEARING AND REARGUMENT 
AND ORDER UPON RECONSIDERATION OF PREVIOUS ORDER 


In this reparation proceeding under the Packers and Stock- 
yards Act, as amended (7 U.S.C. 181 et seqg.), an order was issued 
on July 22, 1964, awarding reparation to complainant in the sum 
of $4352.40, with interest thereon at the rate of five per cent per 
annum from April 1, 1963, until paid. The order was based on 
the conclusion that there was no justification for the respondent’s 
rejection of 125 head of steers he had agreed to purchase from 
complainant. On August 3, 1964, respondent filed a petition for 
rehearing and reargument and for reconsideration of the order. 
An answer to such petition was filed by complainant August 13, 
1964. 


It is alleged in the petition that the respondent now has new 
and additional witnesses, the testimony of which was unknown 
and unavailable to respondent up to the time the order herein 
was entered, and which “would substantiate the contention of 
the Respondent herein.” It is further alleged that it was spe- 
cifically agreed that the cattle in question would be put on water 
on arrival at the stockyard and left on water until weighed to 
respondent, the following morning; that “there is evidence in 
the record that there was such a specific agreement and further- 
more, the witnesses above referred to, will substantiate that fact.” 


Testimony that it was agreed that the cattle were to be kept 
on water from the time of their arrival at the stockyard, was 
given by respondent at the hearing on December 12, 1963. Re- 
spondent and complainant entered into a written contract in 
connection with the sale of the cattle involved in this proceeding. 
The circumstances surrounding his signing of such contract were 
related by respondent on April 5, 1963, in an affidavit contained 
in the investigative report. In the affidavit respondent stated: 
“T went to the office of Long & Hansen and read the contract 
which Mr. Al Heldridge had prepared. We discussed the fact that 
[the] cattle were to arrive Sioux City at or about 6 p.m., put on 
feed that night, on feed and water the next morning and weighed 
on the first turn.” The written contract between complainant 
and respondent did not specify how the cattle were to be handled. 
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It merely stated that the cattle were to be handled in a “normal 
manner.” Four of respondent’s own witnesses testified at the 
hearing that under the “most common practice” slaughter cattle 
are kept off water until just before weighing on the day after 
arrival at the stockyard. On the basis of the record, it is again 
concluded that the method of putting cattle on water on arrival 
at the stockyard and leaving them on water until weighing the 
next morning, is followed only where there is a specific agree- 
ment as to such method, as in the contract made by respondent 
with the Raskin Packing Co. under which respondent had agreed 
to resell the cattle involved. 


Insofar as the 125 steers involved in this case are concerned, 
the evidence shows that 25 head were put on water upon arrival at 
the stockyard and then taken off; that later, from 4 to 5 p.m., all 
125 head were put on water; and that between 10:00 and 10:30 
p.m., all were again put on water; and water was left running 
during the rest of the night in three of the five pens in which 
the steers were yarded. Clearly this was not normal handling. 


In the petition it is contended that respondent was injured in 
consequence of complainant’s failure to handle the watering of 
cattle in a normal manner. However, the evidence indicates that 
the manner in which complainant handled the cattle tends to 
result in their weighing less at the time they cross the scales, 
thereby benefiting rather than injuring the buyer. Complainant 
and respondent agreed that the cattle were to be handled in a 
“normal manner’ (which meant that they were to be kept off 
water), whereas in the contract thereafter made by respondent 
and the Raskin Packing Co., it was specified that they were to 
be put on water on arrival at the stockyard. Accordingly, al- 
though the cattle were not handled in a “normal manner” as pro- 
vided in the contract with the complainant, even if there had 
been compliance with the provisions thereof, respondent would 
have been unable to fulfill his contract with the Raskin Packing 
Co. At the hearing respondent himself, in answer to a question 
as to how the manner in which the cattle were watered by com- 
plainant had injured respondent, stated: “I can’t tell you that 
any more than anyone else could tell you.” In answer to the ques- 
tion: “Do you claim it hurt you in any way?” respondent said: 
“Frankly, I don’t know. I am sure no one else knows.” 


It should also be noted that in the contract under which re- 
spondent was to buy the cattle from complainant, the agreed 
purchase price was appreciably higher than the market price on 
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the agreed delivery date. There is a strong indication in the 
record that the underlying reason for the rejection of the cattle 
by respondent was such drop in the market price between the 
contract date and the delivery date under such contract. 


The other matters raised in respondent’s petition were already 
considered at the time the order of July 22 was issued. The newly 
discovered evidence offered by respondent appears merely cumula- 
tive. Upon reconsideration of the record in this case, as a whole, 
it is determined that the findings of fact and conclusions set forth 
in the decision herein are supported by the evidence and good 
cause for the granting of respondent’s petition for rehearing or 
reargument has not been shown. 


Accordingly, respondent’s petitions for rehearing and rear- 
gument are hereby denied. The order of July 22, 1964, is here- 
by reinstated and respondent shall pay the reparation awarded 
therein within 30 days from the date of this order. 


Copies hereof shall be served on the parties. 


(No. 9329) 


In re CARL HOLLAND. P&S Docket No. 3330. Decided September 
29, 1964. 


Insolvency—Checks—Failure to Pay When Due— 
Suspension of Registration—Consent 


Respondent is ordered to cease and desist from (1) failing to pay, when 
due, the full purchase price of livestock purchased in commerce and (2) 
issuing insufficient funds checks in payment of such livestock. Respond- 
ent is suspended as a registrant under the act for a period of 60 days 
and thereafter until he is no longer insolvent. 


Mr. Samuel J. Harris, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed July 10, 1964, by the Director, Packers and Stock- 
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yards Division, Agricultural Marketing Service, United States 
Department of Agriculture, charging that respondent’s financial 
condition does not meet the requirements of the Act (7 U.S.C. 
204) ; and that respondent violated certain provisions of the Act 
and regulations thereunder (9 CFR 201.1). On August 21, 1964, 
respondent filed an answer in which he admits the jurisdictional 
allegations of the complaint, neither admits nor denies the re- 
maining allegations, waives oral hearing and the report of the 
Hearing Examiner, and consents to the issuance of a specified 
order with findings of fact and conclusions based on the allega- 
tions of the complaint. 


Complainant has recommended that the order consented to 
by respondent be issued. 


FINDINGS OF FACT 


1. Lugbill Bros., Inc., stockyard, Columbus Grove, Ohio, Lug- 
bill Bros., Inc., stockyard, Archbold, Ohio, and Producers Live- 
stock Association stockyard, Finley, Ohio, hereinafter referred 
to as the stockyards are now and were at all times material herein, 
posted stockyards subject to the provisions of the Act. 


2. Respondent whose address is 503 Ditto Street, Archbold, 
Ohio, is now, and was at all times material herein, a dealer, 
within the meaning of the Act, registered with the Secretary of 
Agriculture to buy and sell livestock in commerce for his own 
account. 


3. Respondent’s current liabilities presently exceed his cur- 
rent assets and at all times since on or about June 11, 1964, re- 
spondent’s current liabilities have exceeded his current assets. 
As of June 11, 1964, respondent’s current liabilities exceeded his 
current assets by approximately $77,199.25. 


4. Respondent, at the stockyards, on or about the dates and 
in the transactions set forth below, purchased livestock in com- 
merce for his own account and failed to pay, when due, the full 
purchase price of such livestock. 


No. of Purchased From Purchase 

Date Head Price 
May 22, 1964 22 Lugbill Bros., Inc. $3,328.01 
May 25, 1964 127 Lugbill Bros., Inc. 3,515.87 
May 22, 1964 419 Producers Livestock Association 9,299.48 
May 26, 1964 562 Producers Livestock Association 19,801.12 
May 27, 1964 301 Producers Livestock Association 6,417.94 


May 28, 1964 497 Producers Livestock Association 11,136.12 
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5. The respondent, on or about the dates set forth below, issued 
checks in purported payment for livestock purchased in com- 
merce, which checks were returned unpaid by the bank upon 
which they were drawn because of insufficient funds in respond- 
ent’s account. 


Check Dated Payee Amount 
May 22, 1964 Producers Livestock Association $9,299.48 
May 26, 1964 Producers Livestock Association 6,675.88 
May 27, 1964 Producers Livestock Association 6,417.94 
May 27, 1964 Producers Livestock Association 13,125.24 
May 28, 1964 Producers Livestock Association 11,136.12 
May 28, 1964 Lugbill Bros. 3,328.01 
May 29, 1964 Lugbill Bros. 3,515.87 
CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is con- 
cluded that respondent is insolvent within the meaning of the Act 


(7 U.S.C. 204). 

By reason of the facts set forth in Findings of Fact 4 and 5, it 
is concluded that respondent has wilfully violated section 312 (a) 
of the Act (7 U.S.C. 213(a)). 


Respondent has consented to the issuance of the order set forth 
below and complainant has recommended that such order be 
issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from: 


(1) Failing to pay when due the full purchase price of live- 
stock purchased in commerce; 

(2) Issuing checks in payment for livestock purchased in 
commerce without maintaining sufficient funds on deposit in the 
bank on which they are drawn to pay such checks. 


Respondent is suspended as a registrant under the Act for a 
period of 60 days and thereafter until he demonstrates that he 
is no longer insolvent. When respondent demonstrates that he 
is no longer insolvent, a supplemental order will be issued in 
this proceeding terminating the suspension after the 60-day 
period. 


This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 


the parties. 
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(No. 9330) 


In re FRED C. HAGGARD, d/b/a HAGGARD STOCKYARD AND FEED. 
P&S Docket No. 3356. Decided September 30, 1964. 


Weights—Records—Underpayment—Scales—Suspension—Consent 


Respondent is ordered to cease and desist from (1) weighing livestock at 
other than their true and correct weights; (2) making entries in re- 
spondent’s accounts and records showing weights less than the true and 
correct weights of the livestock; (3) paying the sellers of livestock on 
the basis of false and incorrect weights, and (4) failing to operate live- 
stock scales owned or controlled by respondent in accordance with in- 
structions for weighing livestock issued by Packers and Stockyards 
Division. Respondent is suspended as a registrant under the act for 
a period of one year. 


Mr. Donald E. Graham, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a complaint filed on August 28, 1964, by the Acting Director, 
Packers and Stockyards Division, Agricultural Marketing Service, 
United States Department of Agriculture, charging that respond- 
ent violated the provisions of the Act and the regulations issued 
thereunder. 


Respondent filed an amended answer on September 17, 1964, 
in which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations of the com- 
plaint, waives oral hearing and the report of the Hearing Ex- 
aminer, and consents to the issuance of a specified order contain- 
ing findings of fact and conclusions based upon the allegations 
set forth in the complaint. Complainant has recommended that 
the order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Fred C. Haggard, hereinafter referred to as the re- 
spondent, is an individual doing business as Haggard Stockyard 
and Feed with his residence and principal place of business lo- 
cated at Mercer, Missouri. 
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(b) Respondent is now, and was at all times material herein, 
engaged in the business of buying and selling hogs in commerce 
for his own account. 


(c) Respondent is now, and was at all times material herein, 
registered with the Secretary of Agriculture as a dealer to buy 
and sell hogs in commerce for his own account. 


2. Respondent, in the eight (8) transactions set forth in para- 
graph II of the complaint, in connection with the weighing of 
hogs purchased by respondent, in commerce, on a weight basis 
at his place of business in Mercer, Missouri, (1) weighed the 
hogs at less than the true and correct weights of the hogs; (2) 
issued scale tickets showing weights less than the true and cor- 
rect weights of the hogs and made entries in respondent’s ac- 
counts and records showing weights less than the true and cor- 
rect weights of the hogs; and (3) paid the sellers of the hogs 
on the basis of such incorrect weights. 


3. Respondent, during the period June 15, 1964, through June 
25, 1964, in connection with the weighing of hogs purchased by 
respondent, in commerce, on a weight basis, failed to operate 
the livestock scale at his place of business in accordance with 
the instructions for weighing livestock issued on March 9, 1963, 
by the Packers and Stockyards Division, in that respondent 
weighed hogs when a magnet was attached to the weighbeam of 
the scale, causing the scale to register and record weights for 
the hogs weighed thereon which were false and incorrect. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 
3 hereof, respondent has wilfully violated sections 312, and 401 
of the Act (7 U.S.C. 213, 221) and section 10 of the Federal 
Trade Commission Act (15 U.S.C. 50), which section is incor- 
porated in and made a part of the Packers and Stockyards Act, 
1921, by virtue of the provisions of section 402 of the Act (7 
U.S.C. 222), and sections 201.49, 201.55 and 201.71 of the regu- 
lations (9 CFR 201.49, 201.55, and 201.71). Respondent has 
consented to the issuance of the order set forth below and com- 
plainant has recommended that such order be issued. The order 
will be issued. 


—- 
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ORDER 


Respondent, Fred C. Haggard, directly or through any cor- 
porate or other device, shall cease and desist from engaging in 
the following activities in commerce: 


(1) weighing livestock at other than the true and correct 
weights of the livestock; (2) making entries in respondent’s 
accounts and records showing weights less than the true and 
correct weights of the livestock; (3) paying the sellers of live- 
stock on the basis of false and incorrect weights; and (4) fail- 
ing to operate livestock scales owned or controlled by respond- 
ent in accordance with the instructions for weighing livestock 
issued by the Packers and Stockyards Division. 


Respondent is suspended as a registrant under the Act for a 
period of one (1) year. 


This order shall become effective on the sixth day after its 
service upon the respondent, and copies hereof shall be served 
upon the parties. 


DISMISSAL—LACK OF JURISDICTION 
Issued by Thomas J. Flavin, Judicial Officer 
(No. 9331) 


UNION LIVESTOCK COMMISSION COMPANY, INC. v. PAUL GEISER. 
P&S Docket No. 3057. Dismissed September 8, 1964. 


EFFECTIVE DATE—PRIOR ORDER 
Issued by Thomas J. Flavin, Judicial Officer 
(No. 9332) 


In re EDWARD (ED) WENDEL. P&S Docket No. 3333. Issued Sep- 
tember 21, 1964. 
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REPARATION AWARDED—DEFAULT ORDER 


Issued by Thomas J. Flavin, Judicial Officer 


(No. 9333) 


WILLARD QUINCER v. AMERICAN HEREFORD FARMS, INC. P&S 
Docket No. 3122. Reparation of $1,848 with 5 percent inter- 
est from November 1, 1963, awarded complainant against re- 
spondent in order issued September 2, 1964. 


(No. 9334) 


HANNIBAL SALES COMPANY, INC. v. RoY MEYER & SONS. P&S 
Docket No. 3352. Reparation of $4,239.85 with 5 percent in- 
terest from July 1, 1964, awarded complainant against re- 
spondent in order issued September 21, 1964. 


(No. 9335) 


PITTSFIELD COMMUNITY SALE, INC. v. ROY MEYER & Sons. P&S 
Docket No. 3351. Reparation of $16,282.31 with 5 percent in- 
terest from June 1, 1964, awarded complainant against re- 
spondent in order issued September 21, 1964. 


(No. 9336) 


CoNN & SCALISE Co., INC. v. A. J. PRODUCE Co. PACA Docket No. 
8928. Decided September 3, 1964. 


Acceptance—Suitable Shipping Condition—Transportation Service 


Where transportation services and conditions were abnormal, warranty of 
suitable shipping condition not applicable, and in absence of any breach 
of contract respondent liable for purchase price of produce. 


Apple & Cohen of Hollywood, California, for complainant. Respondent pro 
se. Mr. Patrick C. Murphy, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 

An informal complaint was filed July 10, 1962. In the formal 
complaint filed October 29, 1962, complainant seeks to recover 
$1,891.40, which is alleged to be the total purchase price of a 
truckload of avocados and mixed vegetables sold to respondent 
on or about February 2, 1962. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on November 24, 1962. On the same day, a copy of 
the report of investigation was served upon complainant. 


Respondent filed an answer on December 5, 1962, and an 
amended answer on April 17, 1963, alleging that on arrival in 
New Orleans, Louisiana, the turnips were mostly yellow and 
small, and the avocados and cauliflowers were going bad; that 
most of the produce was dumped; and that he sustained a loss 
of $1,550. Respondent requested an oral hearing. 


An oral hearing was held at New Orleans, Louisiana, on April 
14, 1964. Neither party was represented by counsel at the hear- 
ing. Two depositions were received in evidence for complainant 
and one for respondent. Respondent and one other witness 
testified in his behalf. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Conn & Scalise Co., Inc., 
whose address is 752 South Alameda Street, Los Angeles, Cali- 
fornia. 

2. Respondent is an individual, Anthony J. Favalora, doing 
business as A. J. Produce Co., whose business address is 7714 
Green Street, New Orleans, Louisiana. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


3. On February 2, 1962, in the course of interstate commerce, 
complainant sold to respondent one truckload of avocados and 
mixed vegetables at an agreed price of $1,891.40, f.o.b. Los 
Angeles, California, including topice of $28.50 and a loading 
charge of $19. 

4. On February 2, 1962, pursuant to the foregoing contract, 
produce meeting contract specifications was loaded by com- 
plainant on respondent’s truck at complainant’s warehouse for 
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shipment to respondent at New Orleans, Louisiana. On February 
3, 1962, complainant sent respondent an invoice for the purchase 
price of $1,891.40. 


5. The merchandise was inspected prior to loading and pur- 
chased by Frank J. Favalora, respondent’s son and authorized 
agent. He also supervised the loading and icing of the truck, 
and signed a receipt for the load. 


6. The truck left complainant’s warehouse on or about Feb- 
ruary 2, 1962, and arrived at New Orleans at an undetermined 
date. On arrival in New Orleans, Louisiana, the shipment was 
unloaded by respondent. No Federal inspection was made of this 
shipment either at loading point or at destination. 


7. On February 10, 1962, respondent sent complainant the 
following letter: 


“In reference to your Invoice File M-5545 2/5, I wish to 
advise you that the 75 lugs of Avocados 16s at 4.85 we have 
been unable to do much with since they are black and rot- 
ten. We can’t even get $1.50 a lug. When received by me 
they were mostly unfit for sale. This applies to all the Avo- 
cados sent to me. I am having U.S.D.A. condemn these 
items. 


In addition, the Cauliflowers shipped were very small, and 
not what I had expected. 


The turnips shipped were not clean and were all Yellow. 


I am unable to handle the above kind of merchandise arriv- 
ing from 2,000 miles distance. I must have first class Mer- 
chandise. 


As soon as I complete sale on other items, I will mail you 
check. However, please advise on Avocados. I expect to get 
only at most $1.50 per lug.” 


8. Complainant sent respondent telegrams on March 7, April 
18 and June 1, 1962, requesting payment. Respondent stated in 
a letter to complainant dated March 19, 1962, that he was send- 
ing a check for the purchase price, less $339.50 for 70 cases of 
avocados which were bad. No part of the purchase price has 
been paid by respondent to complainant. 


9. The formal complaint was filed October 29, 1962, which 
was within 9 months after the cause of action herein accrued. 


~~ 
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CONCLUSIONS 


Theodore Scalise, president of complainant, testified by deposi- 
tion that on February 2, 1962, Frank J. Favalora appeared at 
complainant’s warehouse at Los Angeles, California, and stated 
he was the authorized representative of respondent. According 
to Scalise, Frank J. Favalora inspected and purchased the pro- 
duce involved in this proceeding for respondent at the agreed 
price of $1,891.40 f.o.b. Los Angeles, California, and he also 
supervised the loading of the produce on respondent’s truck and 
the icing. The load consisted of avocados, turnips, broccoli, ro- 
maine, mustard greens, carrots, collards, onions, and parsley. 
Anthony J. Favalora did not refute this testimony at the oral 
hearing. Frank J. Favalora did not appear as a witness. 


Since respondent admittedly accepted the produce, he is liable 
for the agreed purchase price, less the damages, if any, sus- 
tained by him as the result of a breach on the part of com- 
plainant. The burden is upon respondent to establish by a pre- 
ponderance of the evidence the breach and the damages arising 
therefrom. 


Anthony J. Favalora testified that on arrival of the truck he 
inspected the produce and it “was all burnt up,” the avocados 
were soft and black, the onions were slimy, the turnips were 
yellow, and the cauliflower heads were small. He testified that 
about 75 percent of the produce was dumped. Thomas Penry 
an employee of the respondent, and Sal Milazzo, who is appar- 
ently a produce dealer in New Orleans, testified to the same 
effect. 


From respondent’s answer and his testimony at the oral hear- 
ing, it appears to be his position that the turnips and cauliflower 
were not of the size contracted for and that the produce was 
not in suitable shipping condition. In this latter connection, sec- 
tion 46.41(i) of the regulations then in effect provides that in 
an f.o.b. sale, as here, the produce must be in suitable shipping 
condition. Section 46.41(j) defines “suitable shipping condition” 
to mean that the produce, at the time of billing, is in a condi- 
tion which, if the shipment is handled under normal transpor- 
tation service and conditions, will assure delivery without ab- 
normal deterioration at the destination agreed upon. 


While Favalora was unable to recall the exact date the truck 
arrived at New Orleans, he testified that there was a delay in 
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transit. He also indicated that the truck had not been properly 
iced in transit. Since it appears that the transportation services 
and conditions were not normal, the suitable shipping condition 
rule is not available to respondent here. But even if it were, the 
evidence of respondent is far too fragmentary to establish that 
the produce was abnormally deteriorated on arrival. No Fed- 
eral inspection was obtained on arrival of the truck in New Or- 
leans. There is no convincing evidence as to the quantity of 
produce dumped and sold, the dates thereof, or the prices real- 
ized on resale. Respondent has failed to show that the contract 
specified turnips and cauliflower of a particular size. It is con- 
cluded that respondent has failed to sustain the burden of prov- 
ing a breach of contract on complainant’s part. 


The failure of respondent to pay to complainant the purchase 
price of the truckload of produce in the amount of $1,891.40 is 
in violation of section 2 of the act. Reparation should be award- 
ed to complainant in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,891.40, with interest there- 
on at the rate of 5 percent per annum from March 1, 1962, 
until paid. 


Copies hereof shall be served upon the parties. 


(No. 9337) 


FRED G. HILVERT Co., INC. v. HARRY ROTHMAN COMPANY. PACA 
Docket No. 9218. Decided September 4, 1964. 


Rejection—With Reasonable Cause—Lettuce—Dismissal 


Where buyer failed to establish express warranty as to grade of lettuce at 
shipping point, but seller breached warranty of merchantability, buy- 
er’s rejection was with reasonable cause and the complaint is dismissed. 


Mr. Paul G. Hunter of Phoenix, Arizona, for complainant. Mr. LeRoy W. 
Gudgeon of Chicago, Illinois, for respondent. Mr. James V. Wright, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on June 12, 1963. The 
formal complaint was filed on August 23, 1963. Complainant 
seeks reparation of $1,210.02, which is alleged to be the amount 
of damages sustained by complainant as the result of respond- 
ent’s rejecting, without reasonable cause, a carload of lettuce 
sold to respondent on April 10, 1963. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant on September 20, 1963. A copy 
of the formal complaint and a copy of the report of investiga- 
tion were served on respondent on the same date. Respondent 
filed an answer to the formal complaint on October 10, 1963, 
wherein it admits that the shipment was rejected, but alleges 
that such rejection was justified by complainant’s breach of con- 
tract. Respondent denies that its actions were in violation of 
section 2 of the act and denies liability to complainant in con- 
nection with this transaction. 


Since the amount involved herein does not exceed $1,500, the 
issues are determined under the shortened procedure provided 
in section 47.20 of the rules of practice (7 CFR 47.20). Pursu- 
ant to this procedure, complainant filed an opening statement 
and respondent filed an answering statement. Each party also 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Fred G. Hilvert Co., Inc., is a corporation 
whose address is P.O. Box 395, Glendale, Arizona. 


2. Respondent is an individual, Harry Rothman, doing busi- 
ness as Harry Rothman Company, whose address is 2840 South 
Ashland Avenue, Chicago, Illinois. At the time of the transac- 
tion involved herein, respondent was licensed under the act. 


3. On April 10, 1963, in the course of interstate commerce, 
complainant sold to respondent one carload of Iceberg type let- 
tuce, PFE 8309, containing 704 cartons of 2-dozen size, Hilvert 
House brand, at the agreed price of $2.25 per carton, plus cool- 
ing charges of 15¢ per carton, or a total contract price of $1,- 
689.60, f.o.b. Dixie, Arizona. 


4. The contract between the parties was negotiated by a bro- 
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ker, Nat Spector, of Phoenix, Arizona, who issued a confirma- 
tion of sale on April 10, 1963, in connection with the transaction. 
No reference was made in the confirmation as to the grade or 
quality of lettuce to be shipped under the contract. 


5. On April 11, 1963, pursuant to the contract set forth in 
Finding of Fact No. 3, complainant shipped car PFE 8309 from 
loading point in Dixie, Arizona, to respondent at Chicago, IIli- 
nois. This shipment had been federally inspected at Dixie prior 
to billing, with the results, in relevant part, as follows: 


éox * a 

“Inspection begun: 4:20 p.m. April 10, 1963 
“Completed: 4:00 a.m. April 11, 1963 

66% * * 


“Quality and condition: Lettuce fresh, crisp and fairly well 
trimmed. Outer leaves good green color... 


“Permanent defects: Average 12%, including 1% soft, re- 
mainder mostly broken midribs. 


“Condition defects: Average 3%, mostly discoloration. No 
decay. 


“Grade: 85% U.S. No. 1 Quality. . .” 


6. Car PFE 8309 arrived in Chicago, Illinois, on or about 
April 15, 1963, and at 9:15 a.m. on that date a Federal appeal 
inspection was made of the lettuce contained in the car. The 
results of that inspection, in material part, are as follows: 


“Quality: Generally clean, fairly well trimmed, green color 
and with average 81% hard, 19% firm. Grade defects from 
5 to 8 heads per carton, average 28%, generally broken mid- 
ribs. 


“Condition: Fresh and crisp. No decay. 


“Grade: Fails to meet requirements of average 85% USS. 
No. 1 quality, 81% hard, 19% firm account grade defects. 


“Remarks: This certificate covers an appeal inspection of 
the above-mentioned shipment which was previously in- 
spected and reported on Joint Federal and State of Arizona 
Certificate, which is reversed as to percentage of U.S. No. 
1 quality.” 
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7. After being advised of the results of the appeal inspection, 
as set forth above, respondent rejected the lettuce in car PFE 
8309. Car PFE 8309 was then diverted by complainant, on April 
16, 1963, to the John C. Moritz Company in Philadelphia, Penn- 
sylvania, for resale. 


8. Car PFE 8309 arrived in Philadelphia at approximately 
10 p.m. on April 18, 1963. The lettuce contained therein was 
subsequently resold by Moritz on April 19 at prices ranging from 
$1.75 to $2.25 per carton, for an average price per carton of 
$2.22, with Moritz remitting net proceeds to complainant of 
$479.58. 


9. The formal complaint was filed on August 23, 1963, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The parties agree that the carload of lettuce involved herein 
was purchased from complainant by respondent through the 
broker, Nat Spector, on an f.o.b. basis on April 10, 1963. Re- 
spondent alleges, however, that at the time of the transaction 
the lettuce was expressly warranted by complainant to be U.S. 
No. 1 grade at shipping point, but that it was not of this grade 
at this time and place, in breach of the express warranty. Com- 
plainant denies that this or any other warranty concerning grade 
of quality was ever given to respendent in connection with this 
load. 


As the moving party, respondent has the burden of proving, 
by a preponderance of the evidence, that complainant expressly 
warranted the shipment of lettuce to be U.S. No. 1 at the time 
and place of sale. Spada Distributing Co., Inc. v. Frank Ken- 
worthy Comapny, 17 A.D. 347. As evidence of the alleged war- 
ranty, respondent submitted his affidavit as a part of his answer- 
ing statement. In the affidavit, respondent testified that he 
talked with Spector, the broker, by telephone on April 10, 1963; 
that he instructed Spector at that time to purchase, for respond- 
ent’s account, a carload of “top quality, US One Grade” lettuce; 
and that Spector’s office telephoned respondent the following 
morning and advised respondent that Spector had purchased car 
PFE 8309 for his (respondent’s) account. Respondent also of- 
fered in evidence, as a part of the answering statement, the affi- 
davit of the broker, Nat Spector. Spector testified in his affi- 
davit that he called complainant’s place of business (apparently 
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at Glendale, Arizona) on April 10 and talked with complain- 
ant’s sales manager, Leo Welnick, with respect to the purchase 
of a carload of lettuce; that Welnick stated that complainant 
was in the process of loading a number of cars and could book 
a car for Spector at $2.25 per carton, f.o.b. Dixie, Arizona, plus 
15¢ per carton cooling charges; and that he (Welnick) would 
call Spector later in the day if a car became available. Spector 
further testified that Welnick telephoned him in the early eve- 
ning of April 10 and said that car PFE 8309 was available to 
Spector; that when Spector inquired if the lettuce graded U.S. 
No. 1, Welnick stated that he was sure the car did carry a U.S. 
No. 1 grade Federal inspection certificate, but that he could not 
read the full report to Spector as it would not be delivered to 
his office from Dixie, Arizona. Spector further stated that upon 
receipt of this information from Welnick, he ordered the car 
shipped to respondent. 


Complainant introduced in evidence, as part of its opening 
statement, the affidavit of Leo Welnick. Welnick’s testimony 
with respect to the events taking place on April 10 in connec- 
tion with this shipment are substantially in agreement with the 
testimony given by Spector in his affidavit, with the exception of 
the alleged circumstances having to do with the giving of the ex- 
press warranty by Welnick. Welnick, testifying in his affidavit 
on this point, stated that: 


“At no time, either in the first conversation early in the 
afternoon or at time the car number was given, was a Fed- 
eral grade mentioned or implied to PFE 8309.” 


Welnick and the broker are the only persons having first- 
hand knowledge of the contents of their conversations on April 
10 and of the terms agreed to on that date with respect to the 
sale of this shipment of lettuce to respondent. The testimony of 
these two witnesses, however, is in conflict. Turning then to other 
evidence extrinsic to their testimony, we note that the confirma- 
tion of sale executed by the broker makes no mention of grade 
as a condition or term of this sale. We consider this to be sig- 
nificant, since the grade of a product, like the price charged and 
the quantity purchased, would ordinarily appear to be a matter 
of major importance to be included in the confirmation or mem- 
orandum. In effect then, bearing in mind that this was a docu- 
ment drawn up by the broker, the absence in this document of 
any statement as to grade stands as a mute rebuttal of the affi- 
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davit testimony given by the broker in this case with respect to 
the alleged warranty given by Welnick. We are of the opinion, 
therefore, and do hereby conclude, that on the basis of the evi- 
dence before us, respondent has failed to sustain its burden of 
proving that complainant gave any express warranty in connec- 
tion with this load. 


Although respondent has failed to establish the alleged ex- 
press warranty of U.S. No. 1 grade at shipping point on April 
10, a question is presented with respect to a possible breach of 
the warranty of merchantability by the shipper, in that the 
appeal inspection in Chicago on April 15 showed an average of 
28% quality defects, generally broken midribs, present in the 
load at that time and place. Since quality factors determinative 
of grade are permanent in nature and do not change in transit, 
National Produce Distributors, Inc. v. Woody Herrin Produce, 
21 A.D. 489, 492, it is obvious that the broken midribs found 
at contract destination in Chicago were also present at shipping 
point in Dixie, Arizona. 


It has been held that the term “merchantable quality,” as 
equated with the warranty of merchantability, refers to “arti- 
cles of fair average quality.” Samuel P. Mandell Co. v. Sam Cat- 
anzaro, 17 A.D. 21. Complainant in its brief and elsewhere 
points out that the results of the resale of the lettuce in Phila- 
delphia by Moritz (Finding of Fact No. 8) compare favorably 
with the quotation from the Federal Market News Service Re- 
ports for Philadelphia for April 19, which shows sales of Iceberg 
type lettuce from Arizona, of fair average quality, packed in stand- 
ard cartons, 2-dozen size, and sold in jobbing quantities, as rang- 
ing in price from $2.00 to $2.25 per carton. Complainant con- 
tends that the average of the prices received on resale by Moritz 
for this load in Philadelphia on April 19, coming well within 
the range of the prices quoted for sales of lettuce of fair aver- 
age quality on that market for that same day, is decisive of the 
fact that this shipment was of fair quality and is proof of the 
fact that the warranty of merchantability was not breached by 
complainant. 


We do not agree with complainant’s view of the matter. In 
our opinion, a shipment of lettuce having 28% quality defects 
at shipping point is not “fair average quality” lettuce. We con- 
clude, therefore, that complainant breached the warranty of 
merchantability in shipping a carload of lettuce such as the one 
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involved herein, so that respondent was justified in his rejec- 
tion of same. Accordingly, we find no violation of the act by 
respondent and conclude that the complaint should be dismissed. 


ORDER 
The complaint is dismissed. 


Copies of this order shall be served on the parties. 


(No. 9338) 


MARION B. ODOM v. THOMAS GANGEMI, JR., INC. PACA Docket 
No. 9215. Decided September 4, 1964. 


Contract—Not Established—Acceptance—Reasonable Value—Delivered Sale 


Where conflict exists as to whether transaction was a purchase or consign- 
ment, respondent is liable for reasonable value of watermelons ac- 
cepted. In other transactions buyer failed to establish breach of war- 
ranty of merchantability on delivered sales and is liable for full con- 
tract price thereof. 


Mr. Sol Blatt, Jr., of Barnwell, South Carolina, for complainant. Respond- 
ent pro se. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.) An informal complaint was filed on December 14, 1962. 
The formal complaint was filed on September 6, 1963. Complain- 
ant seeks an award of reparation of $1,118.24 against respond- 
ent in connection with transactions taking place between the 
parties during July and August 1962 involving nine truckloads 
of watermelons. 


—— 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant on September 23, 1963. A copy 
of the formal complaint and a copy of the report of investiga- 
tion were served on respondent on the same date. Respondent 
filed an answer to the formal complaint on October 4, 1963, 
denying liability to complainant in connection with these trans- 
actions. 
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Since the amount involved herein does not exceed $1,500, the 
issues are determined under the shortened procedure provided 
in section 47.20 of the rules of practice (7 CFR 47.20). Pur- 
suant to this procedure, complainant filed an opening statement 
and respondent filed an answering statement. Neither party 
filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Marion B. Odom, whose ad- 
dress is Box 72, Blackville, South Carolina. 


2. Respondent, Thomas Gangemi, Jr., Inc., is a corporation 
whose address is 921 Bergen Avenue, Jersey City, New Jersey. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 


3. During the period July 17 to August 3, 1962, in the course 
of interstate commerce, complainant sold and shipped to respond- 
ent, on a delivered basis, seven truckloads of watermelons. The 
shipments arrived at contract destination, Jersey City, New Jer- 
sey, and were there received and accepted by respondent. Re- 
spondent remitted certain sums of money to complainant in con- 
nection with each of the shipments of melons received, but has 
not made full payment of the agreed contract prices with respect 
to any of the shipments. The table below sets forth, with respect 
to each of the loads, the shipping date, the quantity shipped, the 
contract price, the amount paid by respondent against this price, 
and the balance due: 


Shipping Truck No. Lbs. Prica per Price per Remitted Frt. pd. Bal. 
Date License Shipped Cwt Del. Load by Resp. by Rasp. Due 


July 17 11233(S.C.) 34,240 $1.80 $ 616.32 $ 240.44 $342.40 $ 33.48 
” 17 1F0958(Fla.) 36,520 1.85 675.62 237.77 383.46 54.39 


” 31 2L1089(Fla.) 33,000 2.25 742.50 622.90 119.60 
” $81 2L928(Fla.) 35,520 2.25 799.20 748.35 50.85 
Aug. 1 56T3116(Ala.)36,280 2.25 816.30 636.60 179.70 
” 1 = 202074(Fla.) 33,040 2.25 743.40 670.08 73.32 
” 3 9635(S.C.) 34,360 2.25 773.10 682.77 90.33 








$5,166.44 $3,838.91 $725.86 1$601.67 


4. On or about August 7, 1962, in the course of interstate com- 
merce, respondent received from complainant 32,840 pounds of 
Charleston Gray watermelons contained in a truck carrying 
Florida trailer license No. 2L 1106, which had been shipped to 


1This figure includes a $100 advance made by respondent to the driver of one of the loads. 
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respondent by complainant on or about August 3, 1962. Respond- 
ent accepted the shipment and remitted $472.74 to complainant 
in connection with the load. 


5. On or about August 8, 1962, in the course of interstate com- 
merce, respondent received from complainant 33,240 pounds of 
Charleston Gray watermelons contained in a truck carrying 
Florida trailer license No. 2L 1045, which had been shipped to 
respondent by complainant on or about August 3, 1962. Re- 
spondent accepted the shipment and remitted $480.19 to com- 
plainant in connection with the load. 


6. Respondent has remitted a total of $4,791.84 to complain- 
ant in connection with the nine truckloads of melons involved 
herein. 


7. An informal complaint was filed on December 14, 1962, 
which was within 9 months after the causes of action herein 
accrued. 


CONCLUSIONS 


The first issue presented herein for our consideration has to 
do with the agreement or agreements between the parties con- 
cerning the disposition of the melons contained in the two trail- 
ers identified by their license, respectively, as 2L 1106(Fla.) and 
2L 1045(Fla.). Complainant takes the position that these melons 
were sold to and accepted by respondent during August 1962 at 
the agreed total contract price of $1,486.80, delivered Jersey 
City, New Jersey, but that respondent has paid only $952.93 
thereon, leaving a balance due of $533.87 on the two shipments. 
Respondent denies that it purchased these two lots of melons 
from complainant and also denies that there is any balance due 
in connection with the shipments. Respondent alleges that the 
two truckloads were handled under a consignment agreement 
with complainant and that the remittance of $952.93 paid to 
complainant was the full amount realized on the sale of the two 
loads after the deduction of respondent’s commission fees and 
other selling expenses. 


Where each party, as here, puts forth affirmative but conflict- 
ing allegations with respect to the terms of the agreement gov- 
erning a disputed transaction, the burden rests equally upon each 
party to prove its respective allegations by a preponderance of 
the evidence. Israel Klein Co. v. S. Otis Sullivan & Co., 17 A.D. 
500. Complainant has submitted as evidence, in addition to the 
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allegations contained in the verified complaint, his affidavit and 
the original of the load manifests signed by the truck drivers, 
Floyd and Todd. In each of the manifests complainant refers to 
the respective load as being “sold by weight.” In addition, the 
freight charges on each of these loads were prepaid by complain- 
ant, which fact is somewhat unusual when associated with an 
alleged consignment. Respondent has submitted, in addition to 
the allegations contained in its verified answer, the affidavit of 
its president, Thomas Gangemi, Jr., who carried on the negoti- 
ations with complainant on respondent’s behalf in connection 
with these transactions. Also included in the record but intro- 
duced as evidence by complainant, are account sales rendered by 
respondent dated August 7 and 8, 1962, which relate, respectively, 
to these two loads. Each of these accountings purport to show the 
details of the resale of the melons in the two loads in question, 
and each of the accountings include a 10% commission, which 
charge is usually associated with a consignment transaction. 


In weighing the evidence before us, we are of the opinion that 
the evidence submitted by each party tends to support the posi- 
tion taken by that respective party and to refute the evidence 
submitted by the opposing party. We conclude, therefore, that 
neither party has sustained its burden of proving, by a prepon- 
derance of the evidence, the allegations contained in its respec- 
tive pleading. However, the loads were accepted by respondent, 
so that it is liable to complainant for the reasonable market value 
thereof, at the times and place of acceptance, even in the absence 
of a contract. Nelson & Sons v. Kerzner, 12 A.D. 226; Walker 
Lewis, Jr. v. South Side Fruit Market, PACA Docket No. 9184 
(August 6, 1964). 


It has been held that such value or values may be established 
by the results of a prompt and proper resale, Kirby and Little 
Packing Co. v. United Fruit & Produce Co., 16 A.D. 1066, and 
we will accept the results of the resales made by respondent on 
the respective loads as to the quantities actually sold. In this 
connection respondent showed total receipts of $583.68 obtained 
from 1,403 melons constituting a part of the load which is iden- 
tified by license No. 2L 1106, for an average price of 4114¢ per 
melon. In addition, however, there were 220 melons in this load 
for which respondent, in its records, shows no disposition and 
has only the notation of “Blossom End Rot rejected.” Respond- 
ent’s evidence does not establish whether these melons were 
dumped as having no commercial value, or were left on the 
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truck, or if some other disposition were made of them. If re- 
spondent is to be exempted from liability for the reasonable 
value of these 220 melons, however, then it is respondent’s 
responsibility to establish this exception. To our minds respond- 
ent has failed to do this, and we conclude that it (respondent) 
is liable to complainant for these melons at the average of the 
prices obtained as the resale of the rest of the load. Multiplying 
220 melons by 4114¢ gives us $91.30, which is the amount we 
conclude is due complainant from respondent in connection with 
this load. 


The evidence indicates that the total receipts obtained by 
respondent from the resale of 1,192 melons in the load identi- 
fied by license No. 2L 1045 were $590.57, or an average per 
melon of 4914¢. Respondent has not paid, and has failed to 
establish that it is not liable, for 400 melons in this load. Com- 
puted at 4914¢ per melon, we find that respondent owes com- 
plainant $198 in connection with this load. 


The next issue has to do with complainant’s claim against 
respondent for an unpaid balance of $601.67, which is alleged to 
be due in connection with the seven truckloads of melons admit- 
tedly sold and shipped to respondent during the latter part of 
July and the early part of August 1962, as set forth in detail in 
Finding of Fact No. 3. Respondent does not deny that it ac- 
cepted the shipments and has failed to pay less than the full 
contract price on each of the shipments, but maintains that the 
unpaid balance represents the value of the melons in each of 
the loads which were not acceptable due to the presence of dis- 
ease and decay and to the fact that certain of the melons in each 
load were culls. 


Respondent admits (Exhibit No. 4, Report of Investigation) 
that the purchase of the seven loads of melons from complain- 
ant was not made on the basis of any express warranty as to 
grade. This being the case, and since the sales were on a deliv- 
ered basis, the only warranty that could be implied is that of 
merchantability, which is to say, that complainant warranted 
that the watermelons would be of merchantable quality at the 
time of delivery. Santucci Produce v. Joseph Boyko, 16 A.D. 
1061. The term “merchantable quality” is said to refer to “arti- 
cles of fair average quality” and includes “condition” when used 
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in connection with articles subject to deterioration such as fruits 
and vegetables. Samuel P. Mandell Co. v. Sam Catanzaro, 17 
A.D. 21. 


Respondent, in resting its defense on the alleged breach of this 
warranty, has elected to rely almost entirely on the contents 
of Exhibit No. 4 to the Report of Investigation. This exhibit 
contains the results of an investigation made of respondent’s 
records by one of the Department’s investigators on March 18, 
1963. The investigator found that respondent’s records indi- 
cated that in each of the seven loads involved herein, given quan- 
tities of melons had been “rejected’”’ as culls and/or due to the 
presence of decay. Respondent has not submitted, however, nor 
did its record apparently contain, any evidence to indicate what 
disposition had been made of the “rejected” melons. In addi- 
tion, no Federal inspection was made of any of the loads at any 
time after arrival at destination to establish the condition of 
the melons, nor were certificates or statements from disinter- 
ested persons submitted which would show the disposition of 
the melons which respondent allegedly found to be unacceptable 
under the contract. 


Respondent, as the moving party, has the burden of proving, 
by a preponderance of the evidence, that the warranty of mer- 
chantability was breached by complainant in connection with the 
seven loads of melons identified in Finding of Fact No. 3. Piazza 
Co. v. J. Bere Fruit Co., 13 A.D. 400. We conclude that respond- 
ent has failed to sustain this burden, so that no question is raised 
with respect to damages occasioned by the alleged breach, which 
would have acted to reduce respondent’s liability to complainant 
for the agreed purchase price of the seven loads of melons under 
discussion here. This agreed purchase price was $5,166.44. Re- 
spondent remitted $3,838.91 to complainant and paid out $725.86 
on freight and other charges, for a total credit of $4,564.77. Sub- 
tracting this amount, $4,564.77, from the total contract price, 
$5,166.44, leaves a balance of $601.67 due complainant from 
respondent in connection with these seven loads. To this sum 
should be added, however, the $91.30 and $198 which we found 
to be due in connection with the two truckloads of melons dis- 
cussed earlier in these conclusions. This gives us a total of 
$890.97 due complainant in connection with all nine loads. Re- 
spondent’s failure to pay this amount to complainant is in vio- 
lation of section 2 of the act, for which reparation should be 
awarded, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $890.97, with interest there- 
on at the rate of 5 percent per annum from September 1, 1962. 


Copies of this order shall be served on the parties. 


(No. 9339) 


TWIN ASH FRUIT FARM v. NICK APUZZO, JR. PACA Docket No. 
9366. Decided September 8, 1964. 


Bankruptcy—Dismissal 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
A timely complaint was filed by complainant, requesting repara- 
tion in the amount of $1,480.75 in connection with transactions 
in October and December 1962, involving a quantity of apples 
in interstate commerce. A copy of the formal complaint was 
served on respondent, who thereafter advised the Department 
that he had filed a petition in bankruptcy with the United States 
District Court for the Southern District of New York. A copy of 
the petition was subsequently obtained by the Department and 
showed complainant listed on the schedule as one of respondent’s 
creditors. 


On August 13, 1964, prior to any order being issued by the 
Secretary in this case, the Department was advised by respond- 
ent’s attorney that respondent had obtained his discharge in bank- 
ruptcy on May 25, 1964. Accordingly, the complaint herein 
should be and hereby is dismissed. 


Copies of this order shall be served on the parties. 
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(No. 9340) 


SALINAS LETTUCE FARMERS COOPERATIVE v. RAY BOLL Co. PACA 
Docket No. 9228. Decided September 16, 1964. 


Rejection—With Reasonable Cause—Lettuce—Merchantability 


Where buyer failed to establish express warranty as to grade of lettuce at 
shipping point, but seller breached warranty of merchantability, buy- 
er’s rejection was with reasonable cause and the complaint is dismissed. 


Mr. T. C. Curry, Grower Shipper Vegetable Association of Central Cali- 
fornia, Leesburg, Virginia, for complainant. Respondent pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). By formal complaint filed on August 16, 1963, complain- 
ant seeks to recover reparation against respondent in the amount 
of $1,091.20, alleged to be the unpaid purchase price of a car- 
load of lettuce sold and delivered to respondent in February 
1963. 


A copy of the Department’s report of investigation was served 
upon complainant’s representative on September 18, 1963. A 
copy of the formal complaint and a copy of the report of inves- 
tigation were served upon respondent on September 25, 1963. 
Respondent filed an answer to the complaint on October 15, 
1963, denying any liability to complainant in connection with 
the transaction. 


Since the amount involved in this proceeding does not exceed 
$1,500, the issues are determined under the shortened method of 
procedure provided in Section 47.20 of the Rules of Practice (7 
CFR 47.20). Pursuant to such procedure, complainant and 
respondent were given an opportunity to file opening and an- 
swering statements, respectively, but failed to file such state- 
ments. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Salinas Lettuce Farmers Cooperative, is a 
corporation whose address is P.O. Box 594, Salinas, California. 
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2. Respondent is a partnership composed of John Warner 
Lang and Raymond William Boll, doing business as Ray Boll 
Co., whose address is 901 East Rovey Avenue, Phoenix, Ari- 
zona. At the time of the transaction involved herein, respond- 
ent was not licensed, but was operating subject to license under 
the Act. 


8. On or about February 18, 1963, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
704 cartons, 2-dozen size Down Town brand lettuce, at an agreed 
price of $1.40 per carton, f.o.b. Shipping point, plus 15¢ per 
carton cooling charges, for a total invoice price of $1,091.20. 


4. The contract was negotiated by Tommy Loe Co., a broker 
at Salinas, California. 


5. On or about February 18, 1963, in accordance with re- 
spondent’s instructions, complainant shipped in car PFE 9106 
from loading point at E] Centro, California, to First National 
Stores, Newark, New Jersey, 704 cartons, 2-dozen size, Down 
Town brand lettuce. 


6. The carload of lettuce referred to above arrived at destin- 
ation on or about February 26, 1963, and was inspected by a 
Federal inspector at 12:10 p.m. on that date. The report of that 
inspection, which was restricted to produce and lading in upper 
three layers of the load, reads in part as follows: 


“Quality: . . . Grade defects range from 2 to 11 heads per 
carton, average 22%, chiefly broken midribs. 


“Condition: Generally fresh and crisp. Wrapper leaves: in 
most cartons 1 to 2 heads decay, in many none, average 4%. 
Head leaves: 1 to 3 heads per carton damaged by Tipburn, 
average 7%. In most cartons 1 head decay, in many car- 
tons none, average 3%. Decay is Bacterial Soft Rot in var 
ious stages. 


“Grade: Fails to grade U.S. No. 1, 84% hard, 12% firm 
account of grade defects.” 


7. The shipment was rejected to complainant. Complainant 
consigned the lettuce to LG L Corporation, New York City, for 
resale to mitigate damages, and notified respondent that dispo- 
sition was being made for respondent’s account. Due to deteri- 
oration, the lettuce was not sold and was eventually abandoned 
to the railroad. 
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8. Respondent has not paid complainant the purchase price 
of the lettuce, or any part thereof. 


9. The formal complaint was filed on August 16, 1963, which 
was within 9 months after accrual of the alleged cause of action 
herein. 


CONCLUSIONS 


In its answer, respondent contends that complainant failed to 
deliver a carload of lettuce meeting contract requirements, and 
alleges that, instead, complainant shipped a carload of inferior 
lettuce. The burden of proof rests upon respondent to establish 
this affirmative defense. 


Respondent states in its verified answer that on or about Feb- 
ruary 15, 1963, the broker contacted respondent advising that 
complainant expected to have top quality, U.S. No. 1, lettuce 
available in heavy supply for approximately one week, and re- 
quested respondent to contact its customers in an effort to help 
move some of the lettuce. Respondent further states that the 
lettuce was quoted to its customer, First National Stores, as top 
quality, U.S. No. 1 lettuce, and that as a result respondent pur- 
chased four carloads of lettuce from complainant for shipment 
on February 15, 16, 18, and 20, 1963. Respondent states that 
three of the cars were up to contract and were accepted and 
paid for by the customer, but that PFE 9106 was “loaded and 
shipped with inferior merchandise that did not meet respond- 
ent’s requirements.” In a letter to the Department from the 
broker, dated July 19, 1963, which is Exhibit No. 7 attached to 
the report of investigation, the broker stated that the lettuce 
purchased for respondent was, in the opinion of the broker, 
“good merchandise”; that respondent at the time of the pur- 
chase [in a telephone conversation] asked if the lettuce “would 
make US No. 1 at shipping point’; and that the broker advised 
respondent there was no inspection of the lettuce, but that it 
appeared to be U.S. No. 1 quality. 


In our opinion, the evidence does not justify a finding that 
the contract provided for the shipment of U.S. No. 1 grade let- 
tuce. However, in view of the 22% quality defects disclosed by 
the inspection of the lettuce at destination on February 26, 1963, 
a question arises with respect to a possible breach of the im- 
plied warranty of merchantability by the shipper. Since qual- 
ity factors determinative of grade are permanent in nature and 
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do not change in transit, it is obvious that the 22% quality de- 
fects (broken midribs) found at contract destination were also 
present at shipping point. See National Produce Distributors, 
Inc., v. Woody Herrin Produce, 21 A.D. 489. We have previ- 
ously held that the term “merchantable quality,” in relation to 
the warranty of merchantability, means “articles of fair aver- 
age quality.” Samuel P. Mandell Co. v. Sam Catanzaro, 17 A.D. 
21. In our opinion, a shipment of lettuce having 22% perma- 
nent quality defects at shipping point is not “fair average qual- 
ity” lettuce. We conclude, therefore that complainant breached 
the warranty of merchantability in shipping a carload of let- 
tuce having 22% quality defects. Respondent’s rejection of the 
lettuce, in our opinion, was not without reasonable cause. The 
complaint filed herein should be dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 9341) 


NORTHERN FARMS, INC. v. MAINE STATE POTATO Co., INC. PACA 
Docket No. 9242. Decided September 21, 1964. 


Acceptance—Sprout Inhibitor—Damages—Failure to Sustain 


Respondent, liable for purchase price due to acceptance of the shipment 
by diversion thereof, failed to establish general or special damages 
for alleged failure to properly apply sprout inhibitor and so question 
of breach of contract need not be decided. 


Mr. Rudolph T. Pelletier, Madawaska, Maine, for complainant. Bishop and 
Stevens, Presque Isle, Maine, for respondent. Mr. James A. O’Donnell, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). The formal complaint was filed August 2, 1963. Com- 
plainant seeks reparation from respondent in the sum of $1,- 
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524.97, which is alleged to be the amount due on a carload of 
potatoes sold to respondent during March 1963. 


On September 14, 1963, a copy of the formal complaint and 
a copy of the Department’s report of investigation were served 
upon respondent. On September 16, 1963, complainant was 
served with a copy of the investigation report. Respondent filed 
an answer and counterclaim on October 1, 1963, denying liabil- 
ity to complainant in the sum of $1,524.97. Respondent alleges 
that it sustained damages of $1,650.45 as a result of the pota- 
toes failing to grade U.S. No. 1 at destination, as warranted. 
Additional damages of $478.05 are claimed by respondent for 
loss of profits. A copy of the answer and counterclaim was 
served upon complainant on October 7, 1963. 


An oral hearing requested by respondent was held at Presque 
Isle, Maine, on May 8, 1964. Both sides were represented by 
counsel. Five witnesses appeared and testified, two for com- 
plainant and three for respondent. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Northern Farms, Inc., is a _ corporation 
whose address is Post Office Box 787, Presque Isle, Maine. At 
the time of the transaction involved herein, complainant was 
licensed under the act. 


2. Respondent, Maine State Potato Co., Inc., is a corporation 
whose address is Post Office Box 68, Presque Isle, Maine. At 
the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On March 8, 1963, in the course of interstate commerce, 
complainant sold to respondent a carload of U.S. No. 1 2-inch 
minimum, Russett Burbank potatoes, washed and sprout inhib- 
ited, packed in 10,000 5-pound polyethylene bags in master con- 
tainers, at an agreed price of 15 cents per bag, plus $30 for 
sprout inhibitor, or a price of $1,530, less an allowance of $5.03 
differential in freight charges, for a total of $1,524.97. The sale 
was made on an f.o.b. Presque Isle rate of freight basis with 
grade guaranteed to destination. 


4, On or about March 14, 1963, at respondent’s request com- 
plainant shipped car BAR 8071, containing potatoes which met 
contract specifications, from Grand Isle, Maine, to respondent 
at Northern Maine Junction in the State of Maine, where it 
arrived on March 18, 1963. 
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- 5. On March 20, 1963, respondent diverted car BAR 8071 from 
Northern Maine Junction to itself at Charlestown, Massachu- 
setts, where it arrived on March 22, 1963. On March 25, 1963, 
respondent again diverted the car from Charlestown, Massachu- 
setts, to The Grand Union Company at Rutherford, New Jersey, 
where it arrived on March 30, 1963. 


6. On April 1, 1963, at The Grand Union Company’s railroad 
siding in Carlstadt, New Jersey, car BAR 8071 received Fed- 
eral inspection. The potatoes were certified as failing to grade 
U.S. No. 1, Size A, 2-inch or 4-ounce minimum, on account of 
condition, which was described as follows: 


“Generally Firm. Stock generally show sprouts from 14 to 
3 inches in length, with an average of 30% over 34 inches 
in length. Average less than 1% soft rot.” 


7. On April 2, 1963, the freight agent at Rutherford, New 
Jersey, sent the following wire to respondent: 


“BAR 8071 POTATOES GRAND UNION CO. REFUSED 
ACCOUNT CONDITION PLEASE ADVISE DISPOSI- 
TION.” 


8. Following rejection by The Grand Union Company, re- 
spondent resold the potatoes in car BAR 8071 to Meltzer & Son 
of Philadelphia, for delivery to the Wakefern Food Corporation 
of Elizabeth, New Jersey. 


9. There is now due and owing to complainant from respond- 
ent the agreed purchase price for the carload of potatoes, $1,- 
524.97, no part of which has been paid. 


10. The formal complaint was filed August 2, 1963, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The evidence establishes that respondent diverted the carload 
of potatoes involved herein from Northern Maine Junction to 
Charlestown, Massachusetts. This constituted an acceptance of 
the shipment in accordance with section 46.2(cc) of the regu- 
lations under the act in effect at the time of the transaction. 
Having accepted the shipment, respondent thereby became liable 
to complainant for the purchase price, subject to respondent’s 
right to claim damages as the result of any breach of the con- 
tract on the part of complainant. Edward Dilatush & Co. v. Sacks 











NORTHERN FARMS v. MAINE STATE POTATO CO. 1151 
Cite as 23 A.D. 1148 


Bros. Wholesale Fruit & Produce, Inc., 20 A.D. 626. The bur- 
den of proving the breach and the damages flowing therefrom, 
by a preponderance of the evidence, rests upon respondent as 
the party asserting same. O’Donnell Fruit Company of Pitts- 
burgh v. Mathew Mercurio, 18 A.D. 1173. 


Under the terms of the contract, complainant agreed to apply 
sprout inhibitor to the potatoes prior to shipment and also guar- 
anteed that the potatoes would be U.S. No. 1 on arrival at des- 
tination. Respondent shipped the potatoes to Rutherford, New 
Jersey, where they were federally inspected and found not to 
meet the requirements of the U.S.. No. 1 grade because of ex- 
cess sprouting. It is respondent’s position that complainant 
breached the contract in that the potatoes were not U.S. No. 1 
on arrival at Rutherford, and that this was due to complain- 
ant’s failure to apply, or properly apply, the required sprout 
inhibitor. On the other hand, it is complainant’s position that 
sprout inhibitor was properly applied at shipping point and that 
the sprouting resulted solely because the shipment was delayed 
too long a time in transit by respondent. 


The evidence indicates that both parties contemplated that 
the potatoes would be shipped out of the State of Maine and 
that Northern Maine Junction was merely a diversion point. 
The destination of the potatoes was not disclosed by respondent. 
While both parties agree that the guarantee as to grade would 
exist for a reasonable period, there is a difference of opinion as 
to whether the shipment here was in transit more than a rea- 
sonable time. The testimony of complainant’s witnesses tends to 
establish that sprout inhibitor was applied prior to shipment. 
It was the testimony of Hugh J. Murphy, Associate Agronomist, 
Maine Experimental Station, that potatoes treated with sprout 
inhibitor should not show any sprouts for approximately three 
weeks if kept at 55 to 58 degrees. These were the bottom and 
top temperatures of the load respectively, as disclosed by the 
Federal inspection at Rutherford. 


It is apparent that a number of difficult factual questions are 
presented, particularly that concerning the effective period of 
the guarantee as to grade. No useful purpose would be served 
in attempting to resolve these matters. As will be seen herein- 
after, even assuming that complainant breached the contract, 
respondent has not sustained the burden of proof as to the dam- 
ages resulting therefrom. 
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Where a buyer has accepted the goods, the general measure 
of damages for a breach of warranty, is the difference between 
the market value of the goods actually delivered, at the time 
and place of delivery, and the market value the goods would 
have had at that time and place if they had met the specifica- 
tions of the contract. Corte & Sons v. Lerner & Son, 14 A.D. 
320. The buyer has the burden of proving both values. 


Respondent offered no proof to establish the value of the po- 
tatoes actually delivered at Rutherford, New Jersey, on March 
30, 1963. In the absence of such proof, however, the results of 
the resale made by respondent are for consideration, provided 
resale was accomplished in a reasonably prompt and proper man- 
ner. Kirby & Little Packing Co. v. United Fruit and Produce 
Company, 16 A.D. 1066. 


Respondent’s vice-president and general manager, Carl I. 
Moskowitz, testified that the carload of potatoes had been re- 
sold and that he had records in his possession pertaining to such 
resale. Records of the claimed resale and expenses incurred in 
regrading the entire carload of potatoes are attached to the an- 
swer as exhibits. However, none of these records was offered 
or received in evidence at the hearing and there was no testi- 
mony regarding the date of resale. In such circumstances, we 
have no way of telling whether respondent’s resale was either 
proper or prompt so as to represent the market value of the 
potatoes delivered at Rutherford. Respondent’s failure to estab- 
lish with reasonable certainty the market value of the potatoes 
delivered is fatal to its claim for damages. 


In its counterclaim, respondent seeks an award for loss of 
profits. This is in the nature of special damages which can be 
recovered only where it is shown that such damages were with- 
in the contemplation of the parties. Oceano Packing Company 
v. Daniel J. Storey, 19 A.D. 1016. Among other things, this 
requires proof that the seller entered into the contract in dis- 
pute with knowledge of the terms of the contract of resale made 
with a third party by the buyer. Simon Siegel Co. v. George F. 
Brooks, 10 A.D. 224. Respondent’s Mr. Moskowitz testified that 
the car in question was shipped in fulfillment of a contract en- 
tered into with Grand Union Company in the fall of 1962, and 
that complainant had no knowledge either of the destination of 
the car or of the third party to whom the car was resold. Under 
such circumstances, we conclude that respondent has failed to 
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sustain the burden of proving the presence of the elements 
necessary to its claim for special damages. 


Upon review of all the evidence, it is concluded that in the 
absence of any reliable evidence to support respondent’s claim 
for either general or special damages, the counterclaim should 
be dismissed. It is further concluded that respondent owes com- 
plainant the purchase price of $1,524.97 for this carload of po- 
tatoes. Failure of respondent to pay this amount to complain- 
ant is a violation of section 2 of the act, for which reparation 
should be awarded, with interest. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $1,524.97, with interest 
thereon at the rate of 5 percent per annum from May 1, 1963, 
until paid. 

The counterclaim is dismissed. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 9342) 


In re Buck’s TOMATO Co., INC. PACA Docket No. 9544. De- 
cided September 23, 1964. 


Revocation of License—Consent 


Respondent, by failing, neglecting and refusing to make payment of the 
amounts due in connection with perishable agricultural commodities 
purchased, received, and accepted by respondent in interstate com- 
merce, repeatedly and flagrantly violated section 2 of the act and its 
license is revoked. 


Mr. James E. Horton, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed on August 17, 1964, by the 
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Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged 
in the complaint that respondent repeatedly and flagrantly vio- 
lated section 2 of the act (7 U.S.C. 499b), by failing, neglect- 
ing, and refusing to make payment of the amounts due in con- 
nection with perishable agricultural commodities purchased, re- 
ceived, and accepted by respondent in interstate commerce. 


Respondent filed an answer on September 4, 1964, in which 
it admitted the allegations of the complaint, waived oral hear- 
ing, and agreed to the issuance of an order revoking the license 
issued to it under the Perishable Agricultural Commodities Act, 
1930, as amended (7 U.S.C. 499a et seq.). 


FINDINGS OF FACT 


1. Respondent, Buck’s Tomato Co., Inc., is a Louisiana cor- 
poration whose address is 830 South Front Street, New Or- 
leans, Louisiana. 


2. Pursuant to the licensing provisions of the act, license No. 
185516 was issued to respondent on March 24, 1960. The license 
has been renewed annually, presently is in effect, and next is 
subject to renewal on or before March 24, 1965. 


3. During the period November 1963 through February 1964, 
respondent purchased, received, and accepted, in interstate com- 
merce, at least 88 lots of fruits and vegetables from at least 32 
shippers, but failed, neglected, and refused to make payment of 
the amounts due in connection with the transactions, totaling 
more than $135,000. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 3, it 
is concluded that respondent repeatedly and flagrantly violated 
section 2 of the act (7 U.S.C. 499b). Respondent, in its answer, 
admitted the allegations of the complaint, waived oral hearing, 
and consented to an order revoking the license issued to it under 
the Perishable Agricultural Commodities Act, 1930, as amended 
(7 U.S.C. 499a et seq.). Accordingly, pursuant to section 47.26 
(b) of the rules of practice (7 CFR 47.26(b)), such order 
should be issued. 


.- 
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ORDER 


Effective on the 11th day after service hereof upon respond- 
ent, any and all licenses held by it under the act are revoked. 


The facts and circumstances shall be published. 


Copies of this order shall be served upon the parties. 


(No. 9343) 


PITTSBURGH PRODUCE CREDIT ASSOCIATION v. KALEEL BROTHERS, 
Inc. PACA Docket No. 9271. Decided September 23, 1964. 


Acceptance—Warranty—Suitable Shipping Condition—Onions 


Respondent-buyer liable for contract purchase price of accepted onions 
where respondent failed to establish warranty as to grade or breach 
of warranty of suitable shipping condition. 


Complainant pro se. Respondent pro se. Mr. James V. Wright, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U..S.C. 499a et 
seq.). In the formal complaint filed on October 24, 1963, com- 
plainant requests an award of reparation of $457.50, which 
sum is alleged to be due complainant as assignee of Steel City 
Fruit Co., Inc., of Pittsburgh, Pennsylvania, in connection with 
a transaction taking place on or about June 3, 1963, involving 
a shipment of onions. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant on November 12, 1963. A copy 
of the formal complaint and a copy of the report of investiga- 
tion were served on respondent on November 11, 1963. Respond- 
ent filed an answer to the formal complaint on November 20, 
1963, in substance alleging a breach of the contract between 
the parties with respect to the condition of the onions shipped 
by complainant pursuant to such contract. 
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Since the amount in dispute in this case does not exceed $1,- 
500, the evidence is submitted under the shortened procedure 
provided in section 47.20 of the rules of practice (7 CFR 47.20). 
Pursuant to this procedure complainant filed an opening state- 
ment, respondent filed an answering statement, and complain- 
ant filed a statement in reply. Each party also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Pittsburgh Produce Credit Association, is a 
corporation whose address is 1903 Penn Avenue, Pittsburgh, 
Pennsylvania. 


2. Respondent, Kaleel Brothers, Inc., is a corporation whose 
address is P.O. Box 538, Youngstown, Ohio. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


3. On June 3, 1963, in contemplation of shipment in inter- 
state commerce, complainant’s assignor, Steel City Fruit Co., 
Inc. (hereinafter referred to as Steel City) sold to respondent 
150 50-pound sacks of California onions, Chef’s Special brand, 
at an agreed price of $3.05 per sack, f.o.b. Pittsburgh, Pennsyl- 
vania, or a total contract price of $457.50. The onions which 
were the subject of this sale were a part of the load contained 
in car PFE 8326, which was federally inspected for condition 
only on the morning of May 28, 1963, during the process of un- 
loading in Pittsburgh. The results of that inspection, in rele- 
vant part, are as follows: 


se & € 


“Condition of car: Fan control lever in ‘on’ position. Hatch 
covers open, plugs out. Bunkers empty. Cushion pads on 
floor racks. 


se *e * 


“Temperature of product: Doorway at top 68° F., bottom 
67° F. 


“Condition: Each lot: Generally firm and fairly dry to dry. 
Green Barn lot: Decay ranges from 1 to 3%, average 2%. 
Chef’s Special lot: Decay ranges from 3 to 6%, average 
4%. Decay in each lot is Bacterial Soft Rot and Gray Mold 
Rot, all stages, mostly early.” 
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4. On June 3, 1963, pursuant to the contract set forth in Find- 
ing of Fact No. 3, 150 sacks of the Chef’s Special brand of on- 
ions were loaded onto a truck furnished by respondent and were 
taken to respondent’s place of business in Youngstown, arriving 
there on the same day, June 3. The onions on arrival at Youngs- 
town were unloaded by respondent into its warehouse, where they 
were federally inspected, for condition only on June 6, at 2:45 p.m. 
The results of that inspection, in relevant part, are as follows: 


se ke * 


“Condition of . . . Containers: Stacked in good order at 
above location. 


“Temperature of Product: Not taken. 


“Condition: Mostly firm and dry. From 20 to 60% average 
43% Gray Mold Rot, mostly advanced, some in initial stages 
generally affecting necks. 


“Remarks: Applicant states above lot a truck shipment.” 


5. Respondent, by telegram on June 6, advised Steel City of 
the results of the inspection set forth above and stated that it 
would “expect allowance on account of condition.” 


6. No payment has been made to Steel City or to its assignee, 
complainant herein, in connection with this transaction. 


7. The formal complaint was filed on October 24, 1963, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The acceptance by respondent of the onions involved herein 
is not disputed. Respondent, therefore, is liable for the agreed 
purchase price thereof, subject to its right to reduce such lia- 
bility by proving damages resulting from any breach of con- 
tract by Steel City, complainant’s assignor. O’Donnell Fruit 
Company of Pittsburgh v. Mathew Mercurio, 18 A.D. 1173. In 
this connection respondent alleges that Steel City’s agent or 
employee, Louis Berkovitz, at the time of the sale of the onions 
to respondent’s agent, William Recupero, on June 3, warranted 
the shipment to be U.S. No. 1 grade. Respondent further alleges, 
in substance, that this warranty was breached by Steel City, 
with respondent sustaining damages as a result of such breach. 
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Before any question is raised with respect to breach or dam- 
ages, the giving of the warranty must first be established by 
the moving party, respondent here, by a preponderance of the 
evidence. De Marco Company, Inc. v. Louis Gubel, 10 A.D. 24. 
As evidence of the alleged warranty, respondent offers the affi- 
davit of its agent, Recupero, who states therein, in relevant part, 
as follows: 


“. . I inspected the samples that Steel City had on display 
and purchased these onions from Louis Berkovitz as U.S. 
No. 1 good quality onions. . .” 


Complainant, as assignee, appears to have no first-hand knowl- 
edge of the transaction involved herein. In addition, it has submit- 
ted no statements from its assignor, Steel City, whose employees 
(Louis Berkovitz, in particular) apparently would have had 
knowledge of the terms of the agreement made with Recupero. 
Despite this lapse by complainant, however, we take official 
notice of the Federal inspection made on May 28 of the carload of 
onions from which this lot came (Finding of Fact No. 3), which 
shows that even on May 28, six days prior to the sale to respond- 
ent, the Chef’s Special brand did not meet the standards for U.S. 
No. 1 grade, as set forth in 7 CFR 51.2831. Steel City, having ob- 
tained this inspection, may reasonably be assumed to have had 
knowledge of the results thereof, and in the absence of fraud or 
mistake on the part of Steel City (and there is no allegation or evi- 
dence of such), we find it difficult to believe that this lot of on- 
ions was warranted as U.S. No. 1 grade. We conclude, there- 
fore, that respondent has failed to sustain its burden of proof 
with respect to this issue. 


Since this was an f.o.b. transaction, the next issue concerns 
the possible breach by Steel City of the warranty of suitable 
shipping condition. Under section 46.41(i) of the regulations 
in effect at that time (7 CFR 46.41(i)), the term “f.o.b.” is 
said to mean that the produce quoted or sold is to be placed free 
on board the transportation vehicle, in “suitable shipping con- 
dition.” Under section 46.41(j) of the regulations (7 CFR 
46.41(j)), “suitable shipping condition” is defined as meaning 
that a commodity, at time of billing, is in a condition which, if 
the shipment is handled under normal transportation service and 
conditions, will assure delivery without abnormal deterioration 
at the contract destination agreed upon between the parties. 
No question has been raised by the parties regarding either the 
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normality of the transportation service and conditions, or the 
fact that Youngstown was the agreed contract destination. We 
conclude, therefore, that the warranty of suitable shipping con- 
dition is applicable to the transaction, with respondent (as the 
moving party) having the burden of establishing whether such 
warranty has been breached. 


The undisputed evidence shows that the onions were taken 
from Pittsburgh to Youngstown on the date of sale, June 3, 
and were unloaded into respondent’s warehouse on that same 
day. Respondent did not examine the onions, however, until 
three days later, at which time, on June 6, it ordered Federal 
inspection. The inspection revealed that Gray Mold Rot, aver- 
aging 43%, was present in the lot (Finding of Fact No. 4). It 
appears to be respondent’s contention that the results of this 
inspection establish the breach of the warranty of suitable ship- 
ping condition by Steel City. 


We do not agree with this contention. The results of this 
inspection reflect the condition of the onions 3 days after their 
arrival at contract destination, during which time the onions 
were stored in respondent’s warehouse under conditions un- 
known to us. We have no reasonable basis, therefore, upon 
which to make a finding as to the condition of the onions on 
arrival at contract destination on June 3 and to determine 
whether the onions at that time had been in suitable shipping 
condition at the time of leaving Pittsburgh. In view of the fore- 
going, we conclude that respondent has failed to sustain its bur- 
den of proving a breach of the warranty of suitable shipping 
condition by Steel City. 


Lastly, and in passing, we would note that complainant and 
respondent, at various stages of the proceedings, have referred, 
respectively, to this transaction being a purchase after inspec- 
tion and a sale by sample. We conclude that the transaction 
was neither of these and that the references which we mention 
here were in the nature of legal conclusions by the parties which 
are unsupported by their evidence and which merit no detailed 
discussion in these conclusions. 


The agreed f.o.b. contract price of the 150 sacks of onions is 
$457.50. Respondent’s failure to pay this sum to complainant 
is in violation of section 2 of the act, for which reparation 
should be awarded with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $457.50, with interest there- 
on at the rate of 5 percent per annum from July 1, 1963, until 
paid. 


Copies of this order shall be served on the parties. 


(No. 9344) 


SALT RIVER VALLEY PRODUCE, INC. v. S. ALBERTSON COMPANY, 
INCORPORATED. PACA Docket No. 9252. Decided September 
23, 1964. 


Joint Account—Weight Specifications—Weight on Bill of 
Lading—Breach of Contract—Failure to Prove 


Respondent having failed to prove any breach as to weight of lettuce to 
be shipped under a joint account contract, it is concluded that respond- 
ent’s failure to pay to complainant-shipper balance due under joint 
account contract is a violation of section 2 of the act. 


Mr. Earl G. Strohl, Phoenix, Arizona, for complainant. Mr. Alan L. Lewis, 


Boston, Massachusetts, for respondent. Mr. James A. O’Donnell, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). The formal complaint was filed July 25, 1963. An amend- 
ment to the formal complaint was filed August 12, 1963. In the 
complaint, as amended, complainant seeks to recover from re- 
spondent the sum of $2,308.35, which is alleged to be the bal- 
ance due complainant from respondent in connection with three 
joint account transactions between the parties in April 1963, in- 
volving three carloads of lettuce. 


On October 4, 1963, a copy of the Department’s report of in- 
vestigation and a copy of the complaint, as amended, were served 
upon respondent. A copy of the report of investigation was 
served upon complainant’s respresentative on October 7, 1963. 
Respondent filed an answer to the complaint on November 4, 
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1963, alleging short weight in the three carloads of lettuce. Re- 
spondent also avers that complainant was notified the shipments 
were being accepted under protest by respondent and were be- 
ing handled for the account of whom concerned. An oral hear- 
ing was requested in the answer. 


Oral hearing was held at Boston, Massachusetts, on March 27, 
1964, at which respondent was represented by counsel. Com- 
plainant was not represented at the hearing and no witnesses 
appeared to testify for either side. The deposition testimony of 
three witnesses, two for respondent and one for complainant, 
was received in evidence. The exhibits attached to the plead- 
ings, 17 to the complaint and 8 to the answer, were also received 
in evidence. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Salt River Valley Produce, Inc., is a corpor- 
ation whose address is Post Office Box 1769, Phoenix, Arizona. 


2. Respondent, S. Albertson Company, Incorporated, is a cor- 
poration whose address is 470 Atlantic Avenue, Boston, Massa- 
chusetts. At the time of the transactions involved herein, re- 
spondent was licensed under the act. 


3. During April 1963, in the course of interstate commerce, 
complainant contracted to ship to respondent three carloads of 
lettuce on joint account. The first contract on April 11 specified 
980 cartons, 2-dozen size, Las Vegas brand, at a joint cost of 
$2.25 per carton, plus vacuum cooling of 15 cents per carton, or 
a total of $2,352. The contract of April 12 specified 704 cartons, 
2-dozen size, Las Vegas brand, at a joint cost of $2.25 per car- 
ton, plus 15 cents per carton for vacuum cooling, or a total of 
$1,689.60. The third contract of April 13 specified 980 cartons, 
2-dozen size, Silent Sam brand, at a joint account cost of $2 per 
carton, plus 15 cents per carton for vacuum cooling, or a total 
of $2,107. The three joint account contracts were negotiated 
by complainant’s president, Sam Drey, and respondent’s buying 
brokers, Howard Jakobson and David Albertson, president and 
vice-president, respectively, of the West Coast Brokerage Co., 
Glendale, Arizona. 


4. On April 11, 12 and 13, 1963, respectively, and pursuant 
to the foregoing contracts, complainant shipped lettuce meeting 
contract specifications from loading points in the State of Ari- 
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zona to respondent at Boston, Massachusetts, in cars SFRD 2020, 
SFRD 16751 and SFRD 1550. The lettuce in all three cars was 
federally inspected on the dates shipped and was certified as 
tight pack and U.S. No. 1 grade. Also, on the dates shipped, 
complainant sent respondent confirming wires and invoices on 
the three cars setting forth the car initial and number, shipping 
date, quantity, brand, size, carrier routing, the f.o.b. joint ac- 
count cost per carton and the vacuum cooling charge. 


5. On or about April 11, 12 and 13, 1963, the broker, Howard 
Jakobson, prepared confirmations of purchase on the three car- 
loads of lettuce and mailed copies to complainant and respond- 
ent. In addition to describing the routing, quantity, size, brand, 
shipping point and date, as well as the joint account cost per car- 
ton of the lettuce, all as set forth in Finding 3, above, the brok- 
er’s confirmations on SFRD 16751 and SFRD 1550 contained 
the following additional specifications, respectively: ‘48-50# 
GOOD COLOR, SIZE & APPEARANCE” and “50# US ONE, 
GOOD COLOR, SIZE & APPEARANCE.” 


6. Sometime during the latter part of April 1963, the broker 
sent complainant a copy of an undated confirmation of purchase 
form which contained the following statement below the initials 
and number of the three cars in question: “CONFIRMING 
PROTEST SUBJECT CARS, LETTUCE TO BE HANDLED 
FOR ACCOUNT OF WHOM CONCERNED.” 


7. On April 17, 1968, car SFRD 1550 was inspected at Chi- 
cago, Illinois, by the Chicago Inspection Agency. The inspec- 
tor weighed 10 cartons of the lettuce and certified “Average 
weight 42-lb.” On April 18 and 19, 1963, cars SFRD 2020 and 
SFRD 16751 were federally inspected at Boston, Massachusetts. 
The net weight of the cartons in SFRD 2020, certified as aver- 
aging 43 pounds, was reported at respondent’s request. The in- 
spection of SFRD 16751, which was restricted to net weight per 
carton at respondent’s request, was certified as averaging 42 
pounds. 


8. Respondent sold the contents of the three carloads of let- 
tuce for net proceeds of $964.99 on car SFRD 2020, $1,036.61 
on car SFRD 16751 and $1,466.50 on car SFRD 1550, or total 
net proceeds of $3,468.10. This amount is $2,680.50 less than 
the total joint account cost of $6,148.60. 


9. Respondent has paid complainant $2,500 as an undisputed 
amount due in connection with these three transactions. 
















SALT RIVER VALLEY PROD. v. S. ALBERTSON CO. 1163 
Cite as 23 A.D. 1160 


10. The formal complaint was filed July 25, 1963, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


The dispute here presents two questions for our considera- 
tion. First, what were the specifications of the joint account 
contracts, and second, did complainant deliver to respondent let- 
tuce meeting these specifications. 


The contract was negotiated by respondent’s buying brokers, 
Howard Jakobson and David Albertson of the West Coast Bro- 
kerage Co., and Complainant’s president, Sam Drey. In his dep- 
osition, Drey testified that he conducted the three joint account 
transactions with the two brokers after they had inspected the 
lettuce. According to Drey, the agreements called for cartons 
of Las Vegas and Silent Sam brands of lettuce, 2-dozen size, 
with neither weight nor grade being specified. 


It is respondent’s position that the joint account agreements 
specified weights of 48-50 pounds per carton in the shipments 
of April 11 and 12, 1968, and 50 pounds per carton in the ship- 
ment of April 13, 1963. Respondent has the burden of proving, 
by a preponderance of the evidence, that the lettuce was to have 
been of the weights claimed. In support of this burden, respond- 
ent offered in evidence the deposition testimony of the broker, 
Jakobson, as well as copies of the three Confirmation of Pur- 
chase forms which were prepared by Jakobson and sent to both 
parties, neither of whom made any objection thereto. The con- 
firmations on cars SFRD 16751 and 1550 specified the brands, 
the two-dozen size, and weight, respectively, of 48-50 pounds, 
and 50 pounds. The confirmation on SFRD 2020 makes no ref- 
erence to weight but does specify the brand and two-dozen size. 


Jakobson testified that copies of the three Confirmation of 
Purchase forms were mailed to the parties on the same days 
the joint account transactions were negotiated, viz., April 11, 
12, and 18, 1963. The witness also testified that following ver- 
bal protests made to complainant’s Mr. Drey of improper size 
and weight, he mailed copies of the following written protest 
to the parties on April 19, 1963: “CONFIRMING PROTEST 
SUBJECT CARS. LETTUCE TO BE HANDLED FOR AC- 
COUNT OF WHOM CONCERNED.” 


Drey acknowledged that complainant received copies of the 
broker’s confirmations in the week after the shipments were 
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made. In denying that complainant had received any verbal pro- 
tests on the shipments from the broker, Drey testified that about 
a week after arrival of the cars at destination, David Albertson 
came into his office and asked for help by way of complainant 
granting an allowance on the shipments. Drey also testified that 
about three weeks after the cars were shipped, complainant re- 
ceived the brokers’ written protest on an undated Confirmation 
of Purchase form. 


Although Jakobson flatly asserted on direct examination that 
respondent had ordered the shipments on a pound basis, in 
answer to the very next interrogatory, he testified to the con- 
trary as follows: 


“If your preceding answer is in the affirmative, please state 
what this pound basis was for each of said shipments. Re- 
spondent has had a standing order with us that all lettuce 
be large and heavy. However, Respondent did not specific- 
ally order shipments RC 2020, RD 16751 and RC 1550 ona 
pound basis.” Underscoring supplied. 


On cross-examination, Jakobson admitted that prices for lettuce 
in carlots were at agreed prices per carton and that no price 
per pound was specified in confirmations of purchase. Also on 
cross-examination, Jakobson, testified that he neglected to put 
the weight requirement on his confirmation of the first car as 
a result of oversight and that this “was an omission of weight 
requirements demanded by the Respondent.” 


It seems clear from the foregoing testimony of Jakobson that 
respondent did not specify a pound basis as a condition for joint- 
ing these three cars of lettuce with complainant. We note, too, 
the broker’s explanation for failure to insert any weight speci- 
fication in his confirmation on the first car as being an omission 
“demanded by respondent,” and not as being an omission of a 
specification agreed to by complainant. In like manner, the in- 
ference is reasonable that the weight specifications appearing in 
his confirmations on the second and third cars were inserted 
by the broker only because of respondent’s demand, and not as 
a result of any agreement reached with complainant. 


The bills of lading covering the three shipments each show 
a billing weight of 47 pounds per carton. It is respondent’s posi- 
tion that by showing this weight per carton on the bills of lad- 
ing, complainant recognized that the cartons of lettuce were 
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being purchased on a pound basis. We have examined the per- 
tinent provisions of the special rules and regulations of Trans- 
Continental Freight Bureau Tariff 44—-N, of which we take offi- 
cial notice, as they apply to dry packed lettuce and other fresh 
and green vegetables, and find that these provisions are directed 
solely to estimated shipping weights on which freight charges 
are to be computed. Item 1555-B of Supplement 87 to Tariff 
44—N, which was in effect at the time these cars were shipped, 
provides for an estimated weight of 47 pounds for lettuce packed 
in standard container No. 7306, which is the container number 
inserted on all three bills of lading, and is the type of container 
actually used in these shipments. Since the Federal inspections 
at shipping point show tight pack, it is our opinion that the tariff 
weight has no significance here. See L. Gillarde Sons Co. v. Mu- 
tual Produce, Inc., 22 A.D. 1027. 


We are satisfied from our review of the record that respond- 
ent has failed to sustain the burden of proving by a preponder- 
ance of the evidence that it was entitled to receive cartons of 
lettuce ranging in weights from 48 to 50 pounds per carton, 
and it is so concluded. On the other hand, by a preponderance 
of more reliable evidence, we believe complainant has shown 
that good delivery was made when respondent received cartons 
of lettuce which were of the brands specified and of two-dozen 
size. 


Respondent having failed to prove any breach of contract on 
the part of complainant, we conclude that the negotiations of 
complainant’s president and respondent’s brokers on April 11, 
12 and 13, 1963, resulted in joint venture agreements whereby 
complainant and respondent obligated themselves to share equally 
in profits or losses. The record shows that the joint account cost 
of the three carloads was $6,148.60 and that there was a net joint 
account loss on resale of $2,680.50. Subtracting one-half of this 
loss, $1,840.25, from the joint account cost of the three cars, 
$6,148.60, leaves $4,808.35, from which we subtract $2,500 paid 
to complainant by respondent as an undisputed amount due in 
connection with these transactions, for a balance of $2,308.35 
due complainant. Respondent’s failure to pay its share of the 
net joint account loss in this amount is a violation of section 2 
of the act, for which reparation should be awarded, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,308.35, with interest 
thereon at the rate of 5 percent per annum from May 1, 1963, 
until paid. 


The facts and circumstances hereof shall be published and 
copies of this order served upon the parties. 


(No. 9345) 


BABIJUICE CORPORATION OF FLORIDA v. JOSEPH NOTARIANNI & 
CoMPANY. PACA Docket No. 9279. Decided September 29, 
1964. 


Acceptance—Partial Unloading—Unauthorized Diversion 


Complaint for damages resulting from rejection of shipment dismissed 
where complainant-shipper diverted the shipment without authoriza- 
tion after acceptance thereof by buyer by reason of partial unloading. 


Mr. Alan L. Lewis, Boston, Massachusetts, for complainant. Mr. Joseph J. 
Notarianni, Scranton, Pennsylvania, for respondent. Mr. James V. 
Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In the formal complaint filed on August 22, 1963, com- 
plainant requests an award of reparation in the amount of 
$787.25 in connection with the sale, on December 5, 1962, of a 
truckload of tangerines and tangelos to respondent. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant on November 7, 1963. A copy 
of the formal complaint and a copy of the report of investiga- 
tion were served on respondent on the same date. Respondent 
filed an answer to the formal complaint on December 2, 1963, 
in substance denying liability to complainant in connection with 
this transaction. 











BABIJUICE CORP. v. J. NOTARIANNI & CO. 1167 
Cite as 23 A.D. 1166 


Since the amount in controversy herein does not exceed $1,500, 
the issues are determined in accordance with the shortened pro- 
cedure provided in section 47.20 of the rules of practice. Pur- 
suant to this procedure complainant and respondent, respec- 
tively, were given the opportunity to file an opening and an 
answering statement but neither did so. Each party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Babijuice Corporation of Florida, is a cor- 
poration whose address is P.O. Box 2215, Orlando, Florida. 


2. Respondent is a partnership composed of Letizia Notari- 
anni, William J. Notarianni, Herbert Braida, Charles J. Braida, 
and Elizabeth Cognetti, doing business as Joseph Notarianni & 
Company, whose address is 14 Lackawanna Avenue, Scranton, 
Pennsylvania. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. On December 5, 1962, in the course of interstate commerce, 
complainant sold to respondent, without specification as to qual- 
ity or grade, 790 boxes of tangerines and 10 boxes of tangelos, 
in the sizes and at the prices indicated below, f.o.b. loading point 
in the State of Florida. 


20 boxes tangerines, 120 size, @ $3.25 ______ $ 65.00 
200 boxes tangerines, 150 size, @ 3.25 ______ 650.00 
880 boxes tangerines, 176 size, @ 3.00 _____- 1,140.00 
190 boxes tangerines, 210 size, @ 2.50 -____-_ 475.00 

10 boxes tangelos, 100 size, @ 3.25 ______ 32.50 


Total f.o.b. price: $2,362.50 


It was further agreed between the parties that the freight and 
icing charges incurred in connection with this shipment would 
be borne by respondent. 


4. The contract between the parties was negotiated by a bro- 
ker, Ball Brokerage Co., of Scranton, Pennsylvania, which issued 
a Brokers Standard Memorandum of Sale in connection with the 
transaction. 


5. On December 6, 1962, pursuant to the terms of the contract 
set forth in Finding of Fact No. 3, complainant loaded tanger- 
ines and tangelos onto a truck at Fairvilla, Florida, and obtained 
a joint Federal-State inspection of the load at 4:30 p.m. on that 
afternoon. As a result of the inspection, both the 790 boxes of 
tangerines and the 10 boxes of tangelos contained in the load 
were certified as being U.S. No. 1 grade, with no decay. 
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6. The shipment involved herein was billed out of Fairvilla, 
Florida, in the late afternoon of December 6, following the in- 
spection mentioned above. It arrived at contract destination, 
Scranton, Pennsylvania, on Sunday, December 9, at approxi- 
mately 8 a.m. Shortly thereafter respondent’s foreman, without 
making any examination of the load, took 50 boxes of the tan- 
gerines, 210 size, and shipped them to a location outside the city 
of Scranton. Somewhat later, between 8:30 and 9:30 a.m., this 
same individual inspected some 20 boxes of the fruit and was 
of the opinion that decay averaging some 9% was present in 
the load. Respondent’s Sal Cognetti was then advised of these 
circumstances, whereupon he came down to respondent’s place 
of business at 9:30 a.m. and also made an examination of the 
load. Cognetti then telephoned the broker and asked that com- 
plainant shipper be informed of the circumstances. 


7. Complainant, through the broker, offered respondent 25¢ 
per box reduction in the contract price of the citrus, which offer 
was refused by respondent on the ground that the extent of the 
damage in the load was unknown to it (respondent). Respond- 
ent then proposed that the load be held over until the follow- 
ing day, December 10, for Federal inspection. Complainant 
would not agree to this suggestion and at some hour in the early 
morning of Monday, December 10, the shipment, less the 50 boxes 
of tangerines which had been unloaded and shipped to another 
location by respondent on the previous morning, was diverted 
on complainant’s orders to Gargiulo & Amendola Associates, Inc., 
commission merchants, at New York, New York. 


8. The shipment arrived in New York City on December 10, 
1962, and was there federally inspected on that date at 12:15 
p.m., upon the application of the consignee. As a result of the 
inspection, the load was certified as grading U.S. No. 1, with 
the condition being as follows: 


“Generally firm. In most samples 2 to 4% decay, in some 
none, average 2% Blue Mold Rot in various stages.” 


9. Gargiulo & Amendola Associates, Inc., resold the fruit for 
net proceeds of $1,862.75, which amount was remitted to com- 
plainant. In addition, complainant received and accepted $125.00 
from respondent as full payment of the contract price of the 50 
boxes of tangerines retained by respondent, plus $27.50 repre- 
senting a pro rata share of freight prepaid by complainant on 
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400 of the boxes of tangerines, for a total of $152.50 received 
from respondent. 


10. The formal complaint was filed on August 22, 1963, which 
was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


It is undisputed that a portion of the load involved herein, 
consisting of 50 boxes of tangerines, 210 size, was unloaded from 
the truck by respondent at its place of business on the morning 
of arrival, December 9, and was thereafter shipped by respondent 
to an address outside the city of Scranton. It is likewise undis- 
puted that the balance of the load was subsequently diverted by 
complainant to New York City on the following day, December 
10, for resale by a third party. 


Respondent in its answer takes the position that the portion 
of the load which was diverted to New York City was rejected 
to complainant by respondent. In our opinion, the evidence does 
not show that there was a rejection. It seems that respondent 
never informed complainant that it (respondent) was rejecting 
the load, but it appears only that complaints were made through 
the broker to complainant concerning the presence of decay 
which respondent detected in the load of tangerines on the morn- 
ing of December 9. 


It has been held that a notice of rejection must be in clear and 
unmistakable terms. Mere complaint regarding the shipment can- 
not be regarded as a notice of rejection. United Packing Co. v. 
Connecticut Celery Co., 16 A.D. 810. No such clear notice of rejec- 
tion by respondent is established by the record before us, so that 
we have no ground upon which to base such a conclusion. On 
the contrary, and for reasons which shall hereinafter appear, 
we find that respondent accepted the shipment. For example, 
it is provided in section 46.2(cc) (1) of the regulations in effect 
at the time of this transaction, that “acceptance” means any act 
by the consignee signifying acceptance of the shipment, includ- 
ing diversion or unloading. In cases decided under the act and 
involving this point, it has been held that the partial unload- 
ing of a shipment is sufficient to constitute an “acceptance” of 
the entire load. Grove Supply Company v. Edney Brothers, 13 
A.D. 938; Anonymous, 9 A.D. 1377. It is our opinion, therefore, 
that the actions of respondent in unloading and reshipping 50 
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boxes of the tangerines contained in this shipment constituted 
an acceptance of the entire load, and it is so concluded. 


Having accepted the shipment, respondent became liable to 
complainant for the agreed purchase price of the 50 boxes of 
tangerines which it kept, plus the freight, pro-rated, which had 
been prepaid by complainant on 400 boxes of the tangerines. 
Complainant has admitted receiving payment as to these items, 
however, so that the only question remaining concerns respond- 
ent’s liability, if any, for the balance of the load, consisting of 
740 boxes of tangerines and 10 boxes of tangelos. Complainant 
takes the position that respondent is liable for the difference 
between the total f.o.b. contract price of $2,362.50, plus prepaid 
freight of $440, less the amount realized on the resale of the dis- 
puted portion of the shipment, $1,862.75, and less the amount 
already paid to complainant, $152.50, leaving an alleged balance 
due complainant from respondent of $787.25. 


Complainant has failed to show that respondent breached the 
agreement between the parties in any manner, and has likewise 
failed to establish any violation by respondent of the provisions 
of the Perishable Agricultural Commodities Act, 1930, as 
amended. If complainant has suffered any damages in connec- 
tion with this transaction, it is, in our opinion, the result of com- 
plainant’s diversion of the produce to New York City for resale 
after acceptance by respondent, and did not stem from the ac- 
tions of respondent. J. G. Maples Co. v. C. A. Cross Co., Inc., 
20 A.D. 515. 


On the basis of the record, therefore, we conclude that com- 
plainant has failed to establish its right to an award of repara- 
tion in this case. The complaint should be dismissed. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served on the parties. 
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(No. 9346) 


MAx LUTZ COMPANY v. THE H. Rouw CoMPANY. PACA Docket 
No. 9220. Decided September 29, 1964. 


Joint Account—State Licensing Law—Burden of Proof 


Respondent’s defense to amount admittedly due under joint account on basis 
of joint venturer’s failure to obtain license and bond, required under 
law of State of Texas not established and reparation awarded com- 
plainant against respondent in such amount. 


Ewers, Toothacker, Ewers, Byfield & Abbott, McAllen, Texas, for complain- 


ant. Mr. Sid L. Hardin, Edinburg, Texas, for repondent. Mr. Hiram 
Childress, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed July 22, 1963, and the 
formal complaint was filed September 4, 1963. Complainant al- 
leges that he entered into a joint account agreement with re- 
spondent for the purchase of cantaloups to be resold by respond- 
ent in interstate commerce, and for the sharing equally of the 
profits or losses. Complainant seeks to recover $6,464.28. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on September 23, 1963. On 
the same day, a copy of the investigation report and a copy of 
the formal complaint were served upon respondent. 


Respondent filed an answer on October 10, 1963, admitting 
the joint account agreement but denying that such agreement 
called for shipment of the cantaloups in interstate commerce 
and that the sum of $6,464.28 is due complainant. The answer 
included two motions. In the first motion, respondent contended 
that complainant could not recover under the joint account trans- 
action because he was not licensed and bonded to engage in the 
business of packing, shipping and selling fresh vegetables with- 
in the State of Texas during 1963 as required by Article 1287-1 
Vernon’s Annotated Civil Statutes of the State of Texas. In the 
second motion respondent contended, in effect, that it was not 
contemplated at the time of the transaction that the cantaloups 
would move in interstate commerce. Respondent requested an 
oral hearing. 
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The oral hearing was held at Edinburg, Texas, on February 
13, 1964. Both parties were represented by counsel. It was stip- 
ulated by counsel that the amount due and owing from respond- 
ent to complainant is $6,464.28 and that respondent waived all 
defenses except that stated in its first motion. Hugh Rouw, pres- 
ident of respondent, testified that respondent was licensed and 
bonded under the Texas statute in 1968. Arthur Caplan, an em- 
ployee of complainant, testified that complainant was not licensed 
or bonded in 1963 under that statute. Each party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Max Lutz, doing business as 
Max Lutz Company, whose address is Post Office Box 1597, Mc- 
Allen, Texas. 


2. Respondent is a corporation, The H. Rouw Company, whose 
address is Post Office Box 1109, Edinburg, Texas. At the time 
of the transaction involved herein, respondent was licensed un- 
der the act. 


3. On May 16, 1963, complainant and respondent entered into 
a joint account contract for the purpose of buying a one-half 
interest in 10714 acres of cantaloups from August and Marion 
Sojak, Rio Hondo, Texas. Respondent was to harvest and pack 
the cantaloups and sell them in interstate commerce. The profits 
and losses were to be shared equally. 


4. Pursuant to the joint account contract, complainant and 
respondent on May 16, 1963, entered into a written contract for 
the purchase from August and Marion Sojak of a one-half inter- 
est in 10714 acres of cantaloups being grown on land in the 
State of Texas for the agreed price of $100 per acre, or $10,750. 
The contract contained a provision reading “Seller and Buyer 
hereby agrees to split the cull cantaloup deal.” The contract was 
signed by H. Rouw, president of respondent, and the two sellers. 
Complainant gave the sellers his check for the purchase price 
of $10,750. 


5. In May and June 1963 respondent harvested, packed and 
sold 7,765 crates of cantaloups from the 10714 acres. A net loss 
was sustained. Respondent sent complainant a statement dated 
July 6, 1963, showing the amount due complainant to be $6,- 
464.28. Complainant demanded payment of this amount but no 
part thereof has been paid by respondent. 
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6. The formal complaint was filed September 4, 1963, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


At the oral hearing respondent admitted that the amount due 
complainant is $6,464.28. It also waived all of the defenses set 
forth in its answer, except that complainant is barred from re- 
covering such amount because he was not individually licensed 
and bonded to do business in the State of Texas, at the time of 
their joint purchase of the cantaloups, as required by the pro- 
visions of Art. 1287-1, Vernon’s Ann. Civ. Stats., known as the 
Agricultural Protective Act. Respondent urges in its brief (1) 
that, unless otherwise provided by Federal law, the Federal 
agencies are bound by the law of the State in which the act or 
transaction occurred and (2) that under the laws of the State 
of Texas, where the events here occurred, a contract entered into 
by a person in the course of an occupation or business in which 
he is engaged without a license as required by law is void and 
unenforceable. The evidence establishes that respondent was 
individually licensed under the Agricultural Protective Act at 
the time of the purchase of the interest in the crop of canta- 
loups and that neither complainant nor the joint venture was 
so licensed. 


The Agricultural Protective Act provides in section 4 that no 
person shall act as a commission merchant, dealer, broker or 
agent without having obtained a license and section 5 requires 
the furnishing of a bond as a prerequisite to the issuance of a 
license. Section 2(a) defines a “person” as including any indi- 
vidual, firm, partnership, corporation or association of persons. 
Section 2(c) defines the term “farm products” to mean various 
named fruits and vegetables, including cantaloups. Section 2(f) 
provides that the term “dealer” means any person other than a 
commission merchant who for the purpose of resale at whole- 
sale obtains from the producer thereof possession or control of 
a farm product, except by payment to the producer, at the time 
of obtaining such possession or control, of the full agreed price 
of such commodity. In section 7 it is provided that any person 
who fails to obtain a bond or license as required by the act, is 
guilty of a misdemeanor and shall be punished by fine of not 
more than $1,000 or by imprisonment for not more than one 
year or both. Section 8b states that the provisions of the act 
shall not apply to any person, firm or corporation paying for 
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such commodities in lawful currency of the United States at the 
time of purchase. 


Complainant contends that he was not subject to license under 
this act because he paid for the interest in the cantaloup crop 
in lawful currency of the United States at the time of purchase 
pursuant to section 8b of the act. The evidence shows that com- 
plainant paid the purchase price with a check, and, therefore, 
he does not come within that exception. However, it is noted 
that the definition of “dealer” in section 2(c) also appears to 
except persons who pay the full purchase price at the time pos- 
session or control of the commodity is obtained, without any 
qualification that it must be in currency of the United States. 
It is not clear that section 8b was intended to delimit section 
2(c). But even if cash were required at the time the purchaser 
received possession or control, there is a question as to the mean- 
ing of the words possession and control. Did the Sojaks by cash- 
ing complainant’s check receive payment before respondent took 
over possession and control of the crop? 


There is also a question, which we raise, whether it would 
suffice under the act for joint venturers, otherwise subject to 
license, to have only individual licenses. Section 2(a) of the act 
requires the partnership or association of persons to have a 
license and section 4 requires that the application for license 
by a partnership or association of persons list the name of each 
member. 


Section 1(11) of the act authorizes the Commissioner of 
Agriculture to promulgate and adopt rules and regulations for 
carrying out the provisions thereof. It does not appear in the 
record whether such rules and regulations have been issued and 
no copy was offered in evidence. It is possible that rules and 
regulations exist which would answer or clarify the questions 
here. 


Respondent had the burden of proving by a preponderance of 
the evidence that complainant was required to have an individ- 
ual license under the Agricultural Protective Act. It has not 
been shown that the Commissioner of Agriculture took any ac- 
tion against complainant for failure to be licensed and bonded 
under the circumstances here. None of the Texas decisions cited 
by respondent in its brief involve the Agricultural Protective 
Act. In the absence of any convincing proof that complainant 
was required to be individually licensed and bonded under that 
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act, it must be concluded that respondent has failed to sustain 
the necessary burden of proof. 


The failure of respondent to pay to complainant the amount 
admittedly due of $6,464.28, is in violation of section 2 of the 
act. Reparation should be awarded to complainant in that 
amount with interest. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay complainant, as reparation, $6,464.28, with interest 
thereon at the rate of 5 percent per annum from August 1, 1963, 
until paid. 


The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 9347) 


HURON GROWERS & SHIPPERS, INC. v. C. BASIL COMPANY, INC. 
PACA Docket No. 9001. Decided September 30, 1964. 


Contract Term—Terminal Quality—Rejection—Suitable 
Shipping Condition—Cantaloups 


Where respondent established that contract called for cantaloups to be of 
“terminal quality,” but failed to prove any trade usage whereby this 
term calls for better than U. S. No. 1 grade quality and condition, 
respondent’s rejection of the cantaloups was without reasonable cause 
as suitable shipping condition warranty not breached and complainant 
entitled to damages resulting therefrom. 


Mr. LeRoy W. Gudgeon, Chicago, Illinois, for complainant. Golbus & Gol- 
bus, Chicago, Illinois, for respondent. Mr. Edward A. Slater, Presid- 
ing Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). The formal complaint was filed February 1, 1963. Com- 
plainant requests an award of reparation in the sum of $2,- 
832.33, which is alleged to be the damages sustained by com- 
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plainant as the result of respondent’s refusal to accept seven 
out of ten carloads of cantaloups purchased from complainant 
in July 1962. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on March 138, 1963. A copy 
of the formal complaint and a copy of the report of investiga- 
tion were served upon respondent on March 13, 1963. Respond- 
ent filed an answer to the complaint denying that any amount 
was due and requesting an oral hearing. 


An oral hearing was held in Chicago, Illinois, on November 
13, 1963, at which both parties were represented by counsel. 
Complainant presented the oral testimony of one witness and 
respondent that of five. For respondent, the deposition testi- 
mony of two witnesses was received in evidence. Both parties 
filed briefs. 


FINDINGS OF FACT 


1. Complainant, Huron Growers & Shippers, Inc., is a corpor- 
ation whose address is Post Office Box 705, Coalinga, California. 


2. Respondent, C. Basil Company, Inc., is a corporation whose 
address is 2840 South Ashland Avenue, Chicago, Illinois. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


8. On or about July 20, 1962, in the course of interstate com- 
merce, complainant, by oral contract, sold to respondent 10 car- 
loads of cantaloups, containing 416 crates each, size 36 or 27, 
Park Avenue brand, of which 7 cars were rolling, warranted to 
be terminal quality at shipping point, at $1.75 per crate, plus 
$70.00 precooling, f.o.b. Huron, California. The contract was 
negotiated by Hoover Matulich, also known as A. J. Matulich, 
of California. 


4. On or about July 20, 1962, complainant diverted to respond- 
ent in fulfillment of the foregoing contract the following roll- 
ing cars: PFE 47287, PFE 5190, PFE 47896, PFE 11526, PFE 
48619, PFE 46414, and PFE 3373. The first two cars had been 
shipped from Huron, California, on July 17 and the other five 
were shipped July 19. Complainant shipped from Huron, Cali- 
fornia, to respondent on July 20, car PFE 66599 and on July 
21, cars PFE 65214 and PFE 18531. These cars received a Fed- 
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eral-State inspection prior to shipment and the melons were 
certified to be U.S. No. 1, with no decay. All of the certificates 
contain the following statement: “Mature, very good internal 
quality, generally well netted; mostly hard some firm, defects 
average within tolerance.” 


5. The 10 cars arrived at Chicago, Illinois, between July 23 
and July 25, 1962. At the request of respondent, City Perish- 
able Inspection Service inspected the 10 cars. The car numbers, 
dates of inspection, and inspection results are as follows: 


a. PFE 47287—July 23 


Commodity: Park Avenue Brand: 36 size cantaloupes 
packed in Batley crates. Flat packs. Some of 
the packs are settled and disarranged. Poor 
appearance. Very irregular sizing, some 
small for size marked. Melons have a coarse 
netting. Approximately 12% of the melons 
show thrip damage. Green and turning, 
some full color. Hard to firm condition with 
occasional melon scattered throughout the 
packs that are soft, weak and bruised. Many 
of the melons have green creases. 4% cracks 
at the slip end. 4 to 7 melons per crate with 
ground scars. Some of the slips are wet and 
sticky. Occasional ground rot noted. Ordi- 
nary quality. 


b. PFE 5190—July 23 


Commodity: Park Avenue Brand: 36 size cantaloupes 
packed in Batley crates. Slight bulged packs. 
Irregular sizing. Some of the packs are set- 
tled and disarranged. Poor appearance. Note 
some of the melons small for size marked. 
Melons have a coarse netting. Approxi- 
mately 15% of the melons show slip dam- 
age. Green and turning, few full color. Hard 
to firm with occasional melon soft, bruised 
and weak. 16% of the slips are wet and 
sticky. 4 to 9 melons per crate with ground 
sears. 4% cracked slips. Occasional slip 
decay. Ordinary quality. 
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c. PFE 47896—July 25 


Commodity: Park Avenue Brand: 36 size cantaloupes 


packed in Batley crates. Flat packs. Some of 
packs are settled and a few of the melons are 
small for size marked. Very coarse netting. 
Find from 3 to 8 melons per crate with slick 
ground scars. Color is irregular, mostly 
turning, some full color with approximately 
20% green. Hard to mostly firm with 20% 
full ripe and pliable. Also find scattered 
melons throughout the crate that are rub- 
bery and weak. 10% of the melons show 
cracks at the slip end and some of the slips 
are wet and sticky. 8% thrip damage. 0 to 
6 average 2% decay. Ordinary quality. 


d. PFE 11526—July 25 


Commodity: Park Avenue Brand: 36 size cantaloupes 


packed in Batley crates. Flat packs. Some 
of the packs are settled and a few of the 
melons are small for size marked. Very 
coarse netting. 4 to 8 melons per crate with 
ground scars. Color is irregular, mostly 
turning, some full color with approximately 
20% green. Hard to mostly firm with 10 
to 25% full ripe. Find scattered melons 
throughout the crate that are rubbery and 
weak. 10% of the melons show cracks at 
slip end and 7% sticky slips. 11% thrip 
damage. Occasional decay. Ordinary quality. 


e. PFE 48619—July 25 


Commodity: Park Avenue Brand. 36 size cantaloupes 


packed in Batley crates. Flat packs. Some 
of the packs are settled and a few of the 
melons are small for size marked. Very 
coarse netting. Find from 3 to 8 melons 
per crate with slick ground scars. Color is 
irregular, mostly turning, some full color 
with approximately 20% green. Hard to 
mostly firm with 20% full ripe and pliable. 
Also find scattered melons throughout the 











Ass — 


——_— ~—— 


~ 


HURON GROWERS & SHIPPERS v. BASIL CO. 


Cite as 23 A.D. 1175 


crate that are rubbery and weak. 7% of the 
melons show cracks at the slip end and 10% 
of the slips are wet and sticky. 14% thrip 
damage. Occasional decay. Ordinary quality. 


f. PFE 46414—July 25 
Commodity: Park Avenue Brand: 27 size cantaloupes 


packed in Batley crates. Flat loose packs. 
Some of the packs are settled and disar- 
ranged. Melons have a very coarse netting. 
Color is irregular, mostly green and turn- 
ing color. Hard and firm with 4 to 16% full 
ripe and 1 to 3 melons per crate rubbery, 
weak and bruised. Many of the melons have 
green creases, a few have orange creases. 
12% sunburn. 16% thrip damage. A few 
of the melons have watery seed cavities. 
16% of the melons with wet sticky slips. 
2 to 3 per crate with cracks at the slip end. 
0 to 8 average 2% decay. Ordinary quality. 


g. PFE 3373—July 25 
Commodity: Park Avenue Brand: 27 size cantaloupes 


packed in Batley crates. Flat loose packs. 
Some of the packs are settled and disar- 
ranged. Melons have a very coarse netting. 
Color is irregular, mostly green and turn- 
ing color. Hard and firm with 4 to 16% full 
ripe and 2 to 3 melons per crate rubbery 
and weak. Many of the melons have green 
creases, few have orange creases. 17% sun- 
burn. 8% thrip damage. A few of the 
melons have watery seed cavities. 13% of the 
melons have wet sticky slips. 2 to 3 per crate 
with cracks at the slip end. 0 to 4 average 
2% decay. Ordinary quality. 


h. PFE 66599—July 26 
Commodity: Park Avenue Brand: 27 size cantaloupes 


packed in Batley crates. Slight bulged packs. 
Irregular sizing. Generally well formed. 
Fairly well and well netted. Melons have 
irregular color, mostly turning with some 
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full green. Some of the melons have dark 
green creases. Hard to firm, few firm full 
ripe. 2 to 5 melons per crate with sunburn 
and 2 to 4 melons per crate with cracks at 
the slip. 7% watery seed cavities. No de- 
cay. Ordinary quality. 


i. PFE 65214—July 27 
Commodity: Park Avenue Brand: 27 size cantaloupes 


packed in Batley crates. Slight bulged packs. 
Irregular sizing. Generally well formed. 
Melons have coarse netting. Some of the 
melons have dark green creases. Melons are 
green and turning, some full color. Hard to 
firm condition. Occasional melon rubbery 
and weak. 2 to 5 melons per crate with 
cracks at the slip and few of the slips are 
wet and sticky. No decay. Fair quality. 


j. NRC 18531—July 27 


Commodity: Park Avenue Brand: 27 size cantaloupes 


6. On July 24, 1962, a Federal inspection of the cantaloups in 
the top layer of car PFE 47287 was made at respondent’s re- 


packed in Batley crates. Slight bulged packs. 
Irregular sizing. Generally well formed. 
Some of the melons have coarse netting. 
Melons are green and turning, some have 
green creases. Hard to firm condition but 
find occasional melon rubbery and weak. 
Few of the slips are wet and sticky. 2 to 3 
melons per crate with cracks at the slip 
end. No decay. Fair quality. 


quest. The certificate reads in pertinent part as follows: 


Condition 
of load: 


Condition 
of pack: 


Temperature 
of product: 


Divide crosswise center braced load, 4 rows, 
4 layers. 


Generally tight. 


Doorway: Top 40° F. Bot 38° F. 
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Size: 


Quality : 


Condition: 


Grade: 
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Fairly uniform in crates. 


Mature, clean, generally well formed, well 
netted and full slip. Very good internal qual- 
ity. Grade defects average 7%, mostly scars. 


Generally hard to firm, mostly firm. Ground 
color light green to turning yellow, mostly 
turning yellow. In most samples from 1 to 2 
melons per crate, in some none, average 3% 
damage by fresh cracks. From 1 to 2 melons 
per crate, average 4% decay, Fusarium Rot 
and Cladosporium Rot, mostly in early stages. 


Meets quality requirements but fails to grade 
U.S. No. 1, only account condition. 


7. On July 23 and 24, 1962, respondent notified complainant 
by telephone that the first two loads were in poor condition. 
On July 25, respondent wired complainant in effect that the 
first seven loads would not be accepted. The other three loads 
were accepted by respondent. Complainant notified respondent 
by wire on July 27 that the melons would be resold and respond- 
ent would be held liable for any loss sustained. 


8. Complainant obtained Federal inspections at Chicago on 
five of the seven rejected cars. Car PFE 3373 was inspected on 
July 26 and the others were inspected the following day. All 
were certified to be U.S. No. 1 grade. The certificates read in 


part as follows 


a. PFE 47896 

Condition 

of pack: Tight. 

Size: Fairly uniform sizing. 

Quality: | Mature, generally well formed, full slip, clean, 
and generally well netted. Very good inter- 
nal quality. Grade defects average within 
tolerance. 

Condition: Hard to firm, mostly firm. Ground color light 


green to turning yellow, mostly turning yel- 
low. No decay. 


1181 





1182 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 23 A.D. 1175 


b. PFE 11526 
Condition 
of pack: Tight. 
Size: Generally fairly uniform sizing in crates. 


Quality: | Mature and very good internal quality, clean, 
generally well formed, full slip and well net- 
ted. Grade defects average 3%, chiefly scars. 

Condition: Generally hard to firm. Ground color light 
green to yellow, mostly turning yellow. Aver- 
age 1% damaged by fresh cracks. Average 
1% damaged by soft discolored bruises. No 
decay. 

c. PFE 48619 

Condition 

of pack: Tight. 

Size: Generally fairly uniform sizing in crates. 

Quality: Mature, generally well formed, full slip, well 
netted, clean, very good internal quality. 
Grade defects average 3%, chiefly scars. 

Condition: Hard to firm, mostly firm. Ground color light 
green to turning yellow, mostly turning yel- 
low. Average 1% damaged by fresh cracks. 
Average 1% damaged by bruises. No decay. 

d. PFE 46414 

Condition 

of pack: Tight. 

Size: Generally fairly uniform. 

Quality: Mature, clean; generally well formed; well 
netted and very good internal quality. Mostly 
full slip, many 4 to 34 slip. Grade defects 
average 3% scars and fairly well netted 
melons. 

Condition: Generally firm to ripe and firm. Ground color 


turning yellow to yellow, mostly yellow. In 
most samples none, in many 1 or 2 melons 
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per crate, average 2% seriously damaged by 
fresh cracks. In half of samples 1 or 2 melons 
per crate, in remainder none, average 3% 
damaged by bruising. Average 1% decay. 


e. PFE 3373 


Condition 
of pack: ‘Tight. 


Size: Fairly uniform. 


Quality: Mature, clean, generally well formed, well 
netted and full slip. Very good internal qual- 
ity. Grade defects well within tolerance. 


Condition: Generally firm to ripe and firm, mostly ripe 
and firm. Ground color turning yellow to yel- 
low, mostly yellow. In most samples 1 to 3 
melons per crate, in some none, average 3% 
damaged by bruising. Average less than 1% 
soft, less than 1% decay. 


9. On or about July 27, 1962, complainant authorized L. Gil- 
larde Sons Company to dispose of the seven loads of melons. 
PFE 46414 was abandoned to the carrier. The other cars were 
sold or consigned between July 27 and August 8. The net pro- 
ceeds amounting to $2,753.67 were paid to complainant. In addi- 
tion, complainant received $58.26 on a carrier claim. 


10. The formal complaint was filed February 1, 1963, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The first issue to be consider is what quality of cantaloups 
was contracted for. The evidence establishes that Hoover Matu- 
lich came to complainant’s office on July 16, 1962, on behalf of 
respondent which was interested in buying cantaloups. Frank 
C. Crispo, who had charge of complainant’s selling and growing 
operations, testified by deposition that in the presence of Matu- 
lich he telephoned respondent and sold it 10 carloads of canta- 
loups on the basis they were good sound quality. Sal F. Crispo, 
president of said corporation, testified by deposition that in his 
conversations with respondent on July 23 and 24, 1962, he said 
“the cars purchased would be U.S. No. 1 terminal quality.” Ed- 
ward P. Basil, respondent’s buyer, testified that he spoke to Sal 
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Crispo who described the melons as being very fine and packed 
under complainant’s top label, Park Avenue, and that he asked 
Crispo if they were terminal quality and Crispo replied they 
were. Charles Basil, who apparently is an officer and buyer for 
respondent testified at the hearing that the melons purchased 
were represented by Frank Crispo to be terminal quality, and 
not as U.S. No. 1 or of good sound quality. Their testimony is 
corroborated by the telegram of July 30, 1962, sent by Hoover 
Matulich to respondent stating that the melons were repre- 
sented by complainant as terminal quality. Although there seems 
to be some confusion on the part of respondent’s witnesses as 
to whether they spoke with Frank or Sal Crispo, we conclude 
that the melons were represented as being of terminal quality. 

The next issue to be considered is the meaning, if any, of “ter- 
minal quality,” in the produce trade. Frank C. Crispo, in his 
deposition stated that “terminal quality’ means “sound mer- 
chandise, good pack.” Sal F. Crispo in his deposition stated 
that terminal quality means good merchandise and that U.S. 
No. 1 is good merchandise. Robert Fitzgerald, an employee of 
L. Gillarde Sons Company, which has a financial interest in 
complainant firm, testified at the hearing that the trade uses 
terminal quality in reference to the packaging of merchandise 
going to so-called terminal markets and it is “hard to put your 
finger on exactly what it does means.” 

Edward P. Basil testified that terminal quality for cantaloups 
means high color, well netted, firm to hard and good bulge pack 
and that there is a vast difference between that and U.S. No. 
1. Joseph M. Greene, an inspector for City Perishable Inspec- 
tion Service in Chicago, testified that terminal quality means to 
brokers and receivers on the Chicago market, melons which are 
“Bright, shiny smooth, well netted, nice color, good condition” ; 
that “terminal quality” is a broker’s term, which inspectors do 
not use; that good quality is as far as he goes; and that inspec- 
tors use their own ideas as to fair and good quality. James 
Caruso, owner of J. Caruso Produce, Chicago, Illinois, who 
handled one of the rejected cars on consignment for L. Gillarde 
Sons Company, testified that terminal quality means a good 
package, good packing, well-netted cantaloups of uniform size. 
John Kaufman, a carlot distributor of produce, testified that 
terminal quality calls for uniform size, good color, well-netted 
and that this is a higher quality than U.S. No. 1. Richard Mack, 
inspector with Chicago Inspection Agency, testified that termi- 
nal quality for cantaloups is good pack, good sizing, good net- 
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ting, good color, and nice bright appearance. And Charles Basil 
testified that terminal quality means good pack, appearance, uni- 
formity of size, color, and net. 

From the foregoing evidence we are unable to conclude that 
there is an established trade usage whereby the words “termi- 
nal quality,” when used in connection with the sale of cantaloups, 
means a better quality and condition than required by the U.S. 
No. 1 grade. This is demonstrated by the fact that respondent 
accepted the last three shipments as being terminal quality al- 
though all of the melons were certified to be of the same qual- 
ity and condition at shipping point. Furthermore, all of the 
melons were approximately the same as to quality and condition 
on arrival except that the first load had more decay. It is not 
considered that the decay in this car, 4 percent Fusarium and 
Cladosporium Rot, mostly in early stages, was abnormal under 
the circumstances here. We conclude that respondent’s rejec- 
tion of the seven shipments was without reasonable cause in 
violation of section 2 of the act. 

The measure of damages for an unlawful rejection is the dif- 
ference between the contract price and the market value at the 
time the produce should have been accepted. Where the seller 
promptly and properly resells the produce, the resale price is 
considered to represent the market value. Also the seller is en- 
titled to recover proper expenses of the resale. Deschutes Val. 
Potato Co. v. Santa Barbara Foods, 15 A.D. 165. Although re- 
spondent contends otherwise, it appears from the evidence that 
complainant promptly and properly disposed of the seven car- 
loads of cantaloups. Therefore, it is entitled to recover damages 
in the amount of $2,744.07, being the difference between the 
total purchase price of the seven carloads of cantaloups of $5,- 
586, and the net resale proceeds of $2,753.67, plus the amount 
realized on the carrier claim of $58.26. Reparation should be 
awarded to complainant in the amount of $2,744.07, with in- 
terest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,744.07, with interest there- 
on at the rate of 5 percent per annum from September 1, 1962, 
until paid. 

The facts herein shall be published. 

Copies of this order shall be served upon the parties. 
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DISMISSAL—SETTLEMENT BETWEEN PARTIES 
Issued by Thomas J. Flavin, Judicial Officer 
(No. 9348) 


WATERTOWN POTATO COMPANY v. CITY POTATOE SALES. PACA 
Docket No. 9502. Dismissed September 10, 1964. 


DISMISSAL—ON MOTION OF COMPLAINANT 
Issued by Thomas J. Flavin, Judicial Officer 
(No. 9349) 


JOE PHILLIPS, INC. v. HEINTZ PRODUCE Co. PACA Docket No. 
9486. Issued September 21, 1964. 


DISMISSAL—WITHDRAWAL OF APPLICATION FOR LICENSE 
Issued by Thomas J. Flavin, Judicial Officer 
(No. 9350) 


In re LESLIE E. WILLIAMS. PACA Docket No. 9521. Dismissed 
September 10, 1964. 


REPARATION AWARDED—ADMISSION OF LIABILITY 


Issued by Thomas J. Flavin, Judicial Officer 


(No. 9351) 


TROPIC GOLD FRUIT Co. v. JOSEPH RAMOS AND SON, INC. PACA 
Docket No. 9285. Reparation of $844.92 with 5 percent inter- 
est from July 1, 1963, awarded complainant against respond- 
ent in order issued September 2, 1964. 
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(No. 9352) 


A. LEvy & J. ZENTNER COMPANY v. BOLER FRUIT & VEGETABLE 
CoMPANY. PACA Docket No. 9340. Reparation of $3,645.40 
with 5 percent interest from November 1, 1963, awarded com- 
plainant against respondent in order issued September 24, 
1964. 


REPARATION AWARDED—DEFAULT ORDER 
Issued by Thomas J. Flavin, Judicial Officer 
(No. 9353) 


EARL COGBURN AND SONS v. WIESCAMP PRODUCE Co. PACA 
Docket No. 9548. Reparation of $4,152.75 with 5 percent in- 
terest from October 1, 1963, awarded complainant against re- 
spondent in order issued September 2, 1964. 


(No. 9354) 


R. B. TODD PRODUCE Co., INC. v. WooDY HERRIN PRODUCE. PACA 
Docket No. 9541. Reparation of $1,257.40 with 5 percent in- 
terest from July 1, 1963, awarded complainant against re- 
spondent in order issued September 8, 1964. 


(No. 9355) 


FRED G. HILVERT Co., INC. v. CALIFORNIA PRODUCE EXCHANGE, 
Inc. PACA Docket No. 9554. Reparation of $2,553.60 with 
5 percent interest from December 1, 1963, awarded complain- 
ant against respondent in order issued September 10, 1964. 


(No. 9356) 


GLEN DELL FARMS v. RAY BOLL COMPANY. PACA Docket No. 
9555. Reparation of $4,195.84 with 5 percent interest from 
February 1, 1964, awarded complainant against respondent 
in order issued September 10, 1964. 
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(No. 9357) 


FLOYD L. LYNN v. J. L. BUDREAU & Co. (INC.). PACA Docket 
No. 9558. Reparation of $5,432.75 with 5 percent interest 
from March 1, 1964, awarded complainant against respond- 
ent in order issued September 21, 1964. 


(No. 9358) 


NORDEN FRUIT Co., doing business as CAL-FRUIT v. MARIDON 
PRODUCE Co. PACA Docket No. 9565. Reparation of $425 
with 5 percent interest from January 1, 1964, awarded com- 
plainant against respondent in order issued September 21, 
1964. 


(No. 9359) 


HOVERSEN & SONS v. M. H. DUCHEN Co. PACA Docket No. 9562. 
Reparation of $136.22 with 5 percent interest from December 
1, 1963, awarded complainant against respondent in order 
issued September 23, 1964. 


(No. 9360) 


L. ToRN & SON v. FRANK PUSATERI. PACA Docket No. 9576. 
Reparation of $252.10 with 5 percent interest from August 
1, 1963, awarded complainant against respondent in order 
issued September 23, 1964. 


(No. 9361) 


E. B. GARRETT COMPANY, INC. v. RIVERSIDE FRUIT Co., INC. 
PACA Docket No. 9574. Reparation of $5,035.60 with 5 per- 
cent interest from March 1, 1964, awarded complainant against 
respondent in order issued September 24, 1964. 
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(No. 9362) 


I 


. ZACKS & Sons, INc. v. A & A PRopUCE Co. PACA Docket No. 

9569. Reparation of $278.75 with 5 percent interest from 
April 1, 1964, awarded complainant against respondent in 
order issued September 24, 1964. 


(No. 9363) 


BLUE GOOSE GROWERS, INC. v. PAFFILE PRODUCE EXPRESS, INC. 
PACA Docket No. 9573. Reparation of $858.90 with 5 per- 
cent interest from April 1, 1964, awarded complainant against 
respondent in order issued September 25, 1964. 


(No. 9364) 
L. TORN & SON v. CHARLES BERTOLINO. PACA Docket No. 9571. 
Reparation of $1,489.63 with 5 percent interest from Septem- 


ber 1, 1963, awarded complainant against respondent in order 
issued September 25, 1964. 


(No. 9365) 
LEO YOUNG, INC. v. SOUTH SIDE FRUIT MARKET. PACA Docket 
No. 9575. Reparation of $400 with 5 percent interest from 


July 1, 1963, awarded complainant against respondent in or- 
der issued September 25, 1964. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
Issued by Thomas J. Flavin, Judicial Officer 
(No. 9366) 


WILLIAM F. HApDDER & SON v. C. J. GOODSELL. PACA Docket 
No. 9505. Issued September 18, 1964. 
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(No. 9367) 


L. TORN & SON v. FRANK PUSATERI. PACA Docket No. 9576. Is- 
sued September 29, 1964. 


(No. 9368) 


NORTHERN FARMS, INC. v. MAINE STATE POTATO Co., INC. PACA 
Docket No. 9242. Issued September 29, 1964. 


STAY ORDER VACATED—PRIOR ORDER REINSTATED 
Issued by Thomas J. Flavin, Judicial Officer 
(No. 9369) 


MENDELSON-ZELLER CO., INC. v. THE AUSTER COMPANY, INC. 
PACA Docket No. 9239. Issued September 14, 1964. 





